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PREFACE.
nPHE variety of materials, which have occurred, beyond

what were expected under the two titles. Lords, and

Suppli/, has prevented the inserting, in this Volume, the Cases

and Observations upon the Heads of Impeachment, Conferences,

and Bills, with which it was hoped that this Work might have

been concluded.

However, as the being engaged in studies of this nature is,

to the Editor of these Volumes, an object of amusement, as

well as, in some respect, an official duty, he trusts that it may
still be in his power to communicate to the Public such infor-

mation as he shall meet with upon those subjects.—And if it

shall be thought that these publications have in any degree

contributed to the better observance of the Rules and Orders

of the House of Commons ; or, that this Work throws any

new light upon the History and true Principles of the Con-

stitution of this Government, it will have answered every

purpose for which it was intended.

In the course of these Observations, as well as in those of

the former Volumes, care has been taken to avoid entering

at large into the discussion of several topics, that have

engaged great part of the public attention within these last

twenty years.

The shortening the duration of Parliaments—the proper

limitation upon the influence of the Crown—the right of the

House of Commons to declare the law" with respect to the

eligibility
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eligibility of its Members—with several other matters, all

oifered themselves, in the progress of this Work, as subjects

upon which the Editor might have taken an opportunity to

enlarge, and to explain the grounds of the opinions, that he

had formed, upon these and other great political questions.

But in a work of this sort, intended principally as an Index

for those persons, who wish to obtain a knowledge of the

forms and proceedings of Parliament, it did not appear pre-

cisely to be the place, Avhere discussions of that kind ought

to be introduced.—It has therefore been thought sufficient

to point out only such facts as appear to elucidate the general

history of this Constitution : and, as some late Avriters, par-

ticularly the Compilers of the Parliamentary History, have

taken no little pains to mistate and misapply those facts,

the attention of the Reader is here more particularly directed

to such instances, as shew, from the Records of either House

of Parliament, or from the more ancient repositories of the

History of this Kingdom, that the Government, even in the

earliest periods, was founded in principles of freedom, and

has always had for its immediate object the interests of the

Community at large.

From these Records, and from the accounts that are trans-

mitted to us of those Governments, from whence the present

Constitution of this country is derived, it will appear, that

the security and happiness of the People, as distinguished

from the Crown and the Nobles, had at all times a consi-

derable weight and influence in the administration of public

affairs.—The protection given, by the laws of our Saxon

ancestors, to the persons and property of every individual

—

the establishment of the trial by Jury— the rights of the

Freeholders, in their County Courts, to elect Sheriffs and

Coroners—the privilege of chusing Members of the House

of
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of Commons—the want of authority in the Crown to impose

taxes but with the consent of those Members—the firm and

successful opposition that has been made, at different periods,

by the People of this Island, against attempts of the Crown,

derogatory from their rights and privileges—all evince the

truth of these Observations; and are historical proofs, that the

claims, which were made and asserted at the Revolution, were,

as they were then declared to be, " the ancient and undoubted

" rights and liberties of the People of this kingdom."

These are the principles, and this the information, which

are to be derived from an accurate investigation of the Jour-

nals and other Parliamentary Records. It is sufficient for

the Editor of this Work, to have acted in the humble station

of pointing out the sources of this knowledge.— It remains

for those persons, whose abilities, and rank, and situation in

life, enable them to carry these principles into effect, to attend

upon every occasion, to the preservation of the outlines of

the Constitution ; and, by a steady adherence to that happy

form of government which they have inherited from their

ancestors, to endeavour to transmit it sacred and inviolate to

their posterity.

Cotton-Garden,
Aug. 20, 1784.



CONTENTS OF THIS VOLUME.

LORDS - - - ^ p. X.

SUPPLY 87.

APPENDIX; Viz.

1

.

Report of Conferences relating to the Case of Ashby and JVIiite 247.

2. Proceedings in the Case of Skinner and the East India Company 368.

3. The Annual Revejiue of the Crown in \^2i . . . 3^3.

4. Mr. Pynis Speech at a Conference, touching the Privileges of the

Cojnmons in Matter of Supply - . . _ . 3^8.

5. Substance of Conferences in \Q']\, touching Supply - - 401.

6. Conference in 1677, upon Amendments made by Lords to Bills of
Supply ---_---.- 427.

7. Reasons for Conference on Lords Amendments in 1678 to Bill of
Supply 434-

8. Substance of what passed at a free Conference on that Subject 442.

9. Reasons for disagreeing with the Lords on Amendments to a Poll

Bill in 1689 451.

1 0. Reasons for disagreeing with the Lords Atnendments to a Bill in

iG'&g, for collecting Duties - - - - • - 461.

\ 1 . Reasons for disagreeing to Lords Amendments to a Bill in 1691, for
appointing Commissioners for stating the Public Accounts 467.

12. Reasons for disagreeing with the Lo?'ds Amendments to a Bill in

1 700, relating to the Sale of Irishforfeited Estates - 486.

13. Coyiference on the Lords appointing a Committee to examine the

Public Accounts .-...-- 495.

1 4. Reasons for disagreeing to Lords Amendme7its, in 1 703, to a Bill

for examining the Public Accounts - - - - 515.

15. Appropi'iating Clause in an Act 1st IVilliam and Alary, ^' for grant-

ing an Aid to their Majesties of Two Shillings in the Pound for
One Year' ........ 520.

16. Extractsfrom Commons Journals; Scotch forfeited Estates Bill 526.

1 7. Tlie Speech of the Right Honourable Charles Abbot, Speaker of the

House of Commons, on Thursday, 22 July 1813, upon presenting

to H. R. H. the Prince Regent, the Vote of Credit Bill - 528.

INDEX p. 535-



PRECEDENTS OF PROCEEDINGS

IN THE

HOUSE OF COMMONS.

LORDS.

I. Ad77iitted into the House of Commons.

II. Messages from, desiring the Attendcmce of Members of the House

of Commons.

III. Form of Messages between Lords and Commons.

IV. Mode of searching the Lords Journals.

V. Joint Committees of Lords and Commons.

VI. Proceedings between Lords and Commons where the Rights of

either are concerned.

VII. Particular Lords attended by a Cotnynittee of the House of Commons.
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I. Admitted into the House of Commons.

].* TT appears from the third vokime of the Parhamentary

History, page 29, that, in 1523, Cardinal Wolsey de-

sired to be, and was admilted into the House of Commons,

Avith all his state and pomp ; but was told by Sir Thomas

More,

See in the second volume of this Persons of Rank, admitted into the

Work, page 145, the title, " Peers and House of Commons."

Vol. in. B



2 LORDS:
More, then Speaker, " That his manner of coming thither

" was neither expedient, nor agreeable to the ancient Uberties

" of that House *."

3. On the 2d of March, 1548, on passing the Bill of At-

tainder against the Lord Admiral Seymour, the Commons
resolve. That the evidence shall be heard orderly ; and to

require, " That the Lords which affirm that evidence may
" come hither, and deliver it viva voce f." On the 4th of

March, message is brought, " That, if the House required

" the Lords to come, they would come down :" which is ac-

cordingly required by message.

3. On the 18th of April 15.14, the Bishop of Durham came

present into the House ; and declared his whole cause, forcing

his bill, and his trouble by the Duke of Northumberland, and

required the House to consider the bill.

4. On the 14th of November, 1558, the Lord Chancellor,

Lord Treasurer, and several Lords, came into the House,

sitting where the Queen's Privy Council used to sit ; and the

Lord Chancellor, by his oration, declared, That a subsidy

must

* It was upon this occasion, that " thought good, together with the Bill,

afterwards, in the Cardinal's gallery at " to send down certain Ministers of the

Whitehall, he said to Sir Thomas More, " Upper House, to declare unto the

" 1 would to God you had been at " Commons of the Nether House, the

" Rome, Sir Thomas, when I made you " manner after which the Lords had
" Speaker." " Your Grace not offended, " proceeded in this matter ; and to de-

" so would I too, my \fi\-A" replied Sir " clare unto them, that in case they

Thomas, " for then I should have seen " minded to proceed in like sort, certain

" theplacelhavelong'desired to visit." " Noblemen who had given evidence

t On the 27th of February, when " against the said Admiral, should be

this Bill for the attainder of Lord Sey- " sent unto them to declare, by mouth

mourofSudely was passed by the Lords, " and presence, such matter, as by their

there is the following entry in the " writing should, in the mean time ap-

Lords Journal of that day ;
" It was " pear to them."
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must be had. Mr. Speaker and the Privy Council then sitting

from them, on the lowest benches.

5. On the 15th of May, 1604, on hearing Counsel in a cause

between the Earl of Hertford and his brother, the Earl of

Hertford and the Lord Henry Seymour came into the House,

and were admitted to come within the Bar, and to sit upon

stools, with their heads covered.

6. On the 17th of INIay, 1614, Lord Southampton and Lord

Sheffield admitted with great ceremony ; the Bar, first down,

taken up at the Lords coming in ; the Lords stood bare, till the

Speaker, in the name of the House, signified the pleasure of

the House, that they should sit down, and be covered.

7. On the 19th of June, 1628, counsel on a bill for the Earl

of Cork heard at the Bar ; the Earl sitting upon a stool, within

the Bar*.

8. On the :21st of December, 1640, see the ceremony of

admitting the Lord Keeper Fincii, with the purse, within the

Bar; he speaking bare-headed, the Serjeant standing by him

with the Mace on his shoulder-)-.

9. On

* Lord Cork was not a Peer of Eng- f The account of this ceremony is

land, but of Ireland. This civility also to be found in the 4th volume of

however has not since been usually ob- Rush worth's Collections, p. 124, who,

served towards Irish Peers, as appears after giving the speech made by the

from note* in page 149 of the 2d vo- Lord Keeper upon this occasion, adds,

lume. See also what is said upon the " Many were exceedingly taken with

subject of "/bmg?< No^/AV)/" in note t "his eloquence and carriage; and it

to page 3 of that volume.—And see " was a sad sight to see a person of his

also in the Appendix to Vol. II. N° 9,
" greatness, parts, and favour, to ap-

the proceedings in the case (since the " pear in such a posture, before such

Union with Ireland) of Lord Teign- " an assembly, to plead for his life and
mouth, an Irish Peer. " fortunes."

B 2
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9. On the 1st of November, 1641, the Lord Keeper, Lord

Privy Seal, and several other Lords of the Council, came into

the House, to give information of the Irish conspiracy ; they

had chairs set for them ; and after they had been in a little

while, Mr. Speaker desired them to sit, and be covered*.

10. On the 25th of February, I66I, on hearing of counsel

on a bill, the Earl of Derby sat covered, in a chair within

the Bar.

11. On the 1st of July, 1663, the Earl of Bristol is admitted,

at his own request, to give information to the House, relating

to a message which his Lordship had delivered to the King

from Sir Richard Temple, respecting a change of his Majesty's

ministers
-f'.

12. The ceremony of admitting the Duke of Buckingham and

Lord Arlington, on the 13lh, 14th, and 15th of January, 1673,

is not stated in the Journal ; but there is an account of it in

the second volume of Grey's Debates, page 248, et seq.

13. On the l6th of July, 1689, the Duke of Schomberg

admitted, with the usual ceremony, to thank the House fortheir

favours to him.

14. On the 11th of November, I69O, Lord Torrington,

being in custody of the Marshal of the Admiralt}', desires to

be admitted to be heard. On the 12th of November he is

brouffht*£3'

* In the 4th volume of Rushwoith's Clarendon's account. Hist, of the

Collections, p. 398, there is a more Rebel. Vol. I. p. 237. Book 4.

particular account, than in the Jour- f See the proceedings in this matter

nal of the forms used, and of what on the 13th, 16th, 20th and 27th of

passed at this time. See also Lord June, 1663.
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brought into the House by the Serjeant, with the Mace, to a

chair set for him within the Bar; and having sat down for

some time covered, and the Mace being laid upon the Table,

his Lordship arose, and stood at the back of the chair, un-

covered, and was heard ; after which he withdrew, the Mace

attending him.

15. On the 27th of April, 1695, the Duke of Leeds is ad-

mitted at his own desire; and a chair is set, and the Serjeant

ordered to acquaint him, " That he might come in." He
comes in, making his obeisances in the passage; and after re-

posing himself covered, he spoke; and withdrew, uncovered;

the Mace being all the while on the Table.

16. On the 14th of April, 1701, Lord Somers is admitted at

his own request, and heard ; but it is not mentioned whether

he is attended by the Mace ; nor in the instance of the Earl

of Peterborough, on the 29th of January, 1701; nor of the

Bishop of Carlisle, on the 14th of March, 1710.

17. On the 8th of March, 1765, the Earl of Morton was

examined before a Committee of the whole House, on the acts

relating to the longitude ; the ceremonj^ which was similar to

that used in the House (except relating to the Mace) appears

from the Minute-book of that Committee.

18. On the 31st of January, I769, Lord Sandwich and Lord

March were examined, on the hearing of a petition of Mr.

Wilkes ; they were admitted with the usual forms, and the Ser-

jeant with the Mace stood by them during their examination.

19. On the 29th of March, 1779, the Commons send a mes-

sage to the Lords to desire leave for Earl Cornwallis to come

to a Committee of the House, to be examined relative to the

subject
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subject matter of some papers relating to America; on the

31st, the Lords send for answer, That they give leave for Earl

Cornwallis to come, if he thinks fit*.

20. On the 11th of June, 1805, Lord Melville's liCtter to

the Speaker, desiring to be heard, was read ; and he was

admitted, the Serjeant going for him with the Mace
-f-.

21. On the 15th of February, 1810, Lord Gardne rexamined

in a Committee of the whole House, upon the Scheldt Expe-

dition ; and by leave of the Committee was examined, sitting

in the chair placed for him within the Bar.

OBSERVATIONS.

IT has been observed before:]:, That the form of admitting

persons, being Peers or Lords of Parliament, into the House

of Commons, has been almost uniformly the same, from the

earliest accounts to the present time: the only material dif-

ference, that occurs in any of the cases, is in the instances of

Lord Torrington and the Duke of Leeds, where it is expressly

said, " The Mace continued on the Table: "for which no other

reason suggests itself, than what has been already mentioned,

that Lord Torrington was actually a prisoner in custody of the

Marshal of the Admiralty, and that a resolution for an im-

peachment had just passed against the Duke of Leeds ; and

that, perhaps for these reasons, the House declined showing

that respect to them, which they show to other Peers not under

those circumstances. It is not stated, in the Journal, where

the Mace was, on the admission of Lord Somers, Lord Peter-

borough

* See the igth and aSth of April, t See Vol. IV. Appendix.

1779, a similar proceeding respecting ij: See page 149 of the second volume.

the Earl of Harrington.
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borough, or the Bishop of CarHsle ; but most probably, though
it is not so mentioned, the Serjeant stood with it by those Lords
as had been done in all the former instances; and as was
afterwards observed on the admission of Lord Sandwich, and
Lord March, in 1169. In the cases of the Earls of Morton
and Cornwallis, it being at a Committee of the House, and not

before the House itself, the Mace was under the Table.

Most of the instances, in which Lords have come into the

House of Commons, have been at their own request ; insomuch

that, when, on the 6th of December, 1768, a message was sent to

the Lords, to desire leave for the Earls of Sandwich and March
to come to be examined as witnesses, the House of Lords

doubted the regularity of this proceeding; and, as appears

from the report of the conference on the 8th of December,

thought that such a message was not agreeable to the ancient

and regular course of Parliament*. The answer of the House

of

* The objection rather appears to Yet in the cases of the Duke of Leeds,

have been founded on a supposition Lord Somers, and Lord Torrington,

that the message implied the attend- tliey were heard upon accusation ; and

ance to be required " to answer accu- Bishop Atterbury had leave, thougii he

sation." See the second paragraph of did not use it.

the Lords answer (XIV. Comm. Jour- In Lord Melville's case, on the 8th of

nals, p. 94,) and the further message April, 1805, the Commons vote Reso-

ofthe Commons disclaiming it, (p. 97.) lutions, criminating him by name, and

After which the Lords having referred on the 5th of May send a message to

the matter to a Committee of Privi- the Lords, desiring them to give him
leges, the Lords whose attendance was leave to attend, in order to be exa-

desired, make it their own personal mined before a select Committee. On
request to go; and they have leave the 13th of May, the Lords desire a

accordingly. Ibid. p. 1 12. conference on the subject of that mes-

On this subject see Standing Order sage, and acquaint the Commons, that

of the Lords, 20th January, 1673, in they have given leave, under certain

consequence of the Duke of Bucking- reservations. Lord Melville did not

ham and Lord Arlington having gone attend that Committee, but came to the

to the Commons to be heard, " That House, and was heard, 1 1 June. See

" for the future no Lord shall answer Appendix, Vol. IV. N° 15.

" accusation, upon penalty of being

" committed."
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of Commons to this objection appears in the Journal of the

next day, the 9th of December, and was drawn up by Mr.

Dyson ; and the words, " That this proceeding was warranted

" by ancient usage" referred, as Mr. Dyson then explained

it, to the case of Lord Seymour, the 2d of March, 1548*.

Indeed it would appear extraordinary that any Court, much
more the great Inquisitorial Court of the Kingdom, should

stand in material want of the testimony of any person what-

ever, and should have no mode of signifying to that person,

either that it was their desire or command, that he should

attend them for the purpose of giving his evidence : and the

uniform practice of the House of Lords, to desire leave for the

attendance of Members of the House of Commons to give

their testimony (over whom they have no more authority than

the Commons have over the Lords) shows the propriety and

necessity of such a proceeding. On the 19th of December,

1678, the House of Lords, without in words departing from

their

* There are later instances, by which

the Commons might have satisfied the

doubts of the Lords, upon the regularity

of their proceeding; as that in March,

1625, which is inserted in this volume

under the title, " Proceedings between

" Lords and Commons, where the

" Rights and Privileges of either House
" are concerned," N° 1 1.—And on the

31st of October, 1667, where the Earl

ofAnglesey acquaints the Lords, " That
" he was desired by a Committee of

" the House of Commons to give them
" information, concerning tickets given

" to seamen; "it is referred to the Com-
mittee of Privileges, to consider of

Precedents in what hath been formerly

done " concerning Peers giving infor-

" mation to the House of Commons, at

" the desire of the said House, upon
" any matters depending in thatHouse."

On the 12th of November the Com-
mittee report, " That upon reading the

" precedent of the Duke of Bucks, the

" 4th ofMarch, 1625, they find that his

" Grace was left to do what he thought
" fit; and the Committee are of opinion,

" That the Earl of Anglesey be likewise

" left to do, what his Lordship shall

" think fit herein ;
" in which opinion

the House concur. On the 30th of

March, 1668, there was a similar pro-

ceeding with regard to the Lord Privy

Seal, who was desired by a Committee

of the House of Commons to certify

somewhat concerning one Turner, that

had a business before them. Neither of

these Lords asked leave to attend, but

acquainted the House that they had

been desired by a Committee of the

House of Commons to give their in-

formation.
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their objection, evaded the difficulty, by informing the Com-
mons, at a conference, that they had referred the matter to

their Committee of Privileges, but that the two Lords had

themselves applied for leave to be examined, which had been

granted them. The proceeding, however, with respect to the

Earls of Cornwallis and Harrington, in 1779, has put an end

to this question ; and the Houses of Lords and Commons now
stand, as they ought to do, upon the same ground, with regard

to their asking leave for the attendance of their respective

Members to be examined.

Vol. IIL
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LORDS.
II. Messages from, desiring Attendance of

Members of the House of Commons.

l./^N the l6th of March, 1620, Lords send a message

desiring certain Members, whom they name, may at-

tend and be sworn, and give their information on an inquiry in

which the Lords were eno;ao;ed concernins; Grievances. After

debate it is resolved, That as many of the gentlemen as will,

may, without derogation to the House, or blame to themselves,

be sworn. There are further messages pass between the two

Houses on the 17th and Ipth ; and on the 20th of March the

Lords send word, " That they have no intention to violate any

" of the Privileges of this House, but desire that any other

" Members, whose testimony shall be needful, may, by private

" motion, without further message, attend." To which the

House of Commons send for answer, " That if their Lord-

" ships shall have cause to examine any Member upon oath

" (in the business then depending), the House giveth them,

" leave, as private men, and as voluntarily, to go unto them,

" upon private notice, to be examined*."

2. On the 10th of June, 1628, the Lords desire the attend-

ance of five Members to be examined in Dr. Mainwaring's

business ; to which the Commons send for answer, " That

" they have thought fit to give leave to these five gentlemen

to go and be examined.

3. On
* This last instance was in the case cellor Bacon: who had been accused

of the inquiry, which the Lords were by the Commons, at a conference, of

making into the conduct of Lord Chan- malversation in his office.
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3. On the 20lh of July, I66O, the House being informed

that Mr. Swanton, a Member, is summoned with a copy of a

warrant from the Lords House, to be examined in a cause,

depending before a Committee there ; whereupon lie desired

the leave of the House to appear to be examined in the said

cause. It is ordered that this whole business be referred to a

Committee, and if they conceive it to be a breach of Privilege,

that they present the same, as an head of conference to be

had with the Lords. The next day, the 21st of July, two

Members have leave to be examined as witnesses, before a

Committee of the House of Lords, " They not having been

" summoned to be examined there as witnesses."

4. On the 24th of July, I66O, the Lords desire that

Mr. Rushworth, a Member, may attend them, to be asked

some questions about the death of the late king ; which the

Commons agree to, and give leave accordingly.

5. On the 31st of July, I66O, the Lords desire that Mr. Henry

Seymour may appear at their Bar, to answer some questions

that may be demanded of him about Colonel Thomlinson ;

and the Commons give leave to Mr. Seymour to attend, if he

please, for this purpose.

6. On the 20th of February, 1664, leave is given to Members

to attend and be examined as witnesses in a cause, and to other

Members to attend as counsel, before the Lords. So on the

11th of December, I666.

7- On the 22d of January, I666, the Lords desire, by message,

that some Members of the House of Commons may have leave

to attend, to be examined as witnesses on the impeachment of

Lord Mordaunt ; which the House of Commons permit.

c 2 8. On



12 LORDS:
8. On the 1st of December, 1669, Colonel Birch, inform-

ing the House, that he and some other Members of the House
had received a note, desiring them to attend a Committee of

the House of Loids concerning Trade, moved for leave of the

House to attend the said Committee. Tiie question being

put, that Colonel Birch, and the rest of the Members, have

leave of this House to attend the Committee, it passed in the

negative.

9. On the 18th of May, 1675, it is resolved. That it is

the undoubted right of the House of Commons, that none of

their Members be summoned to attend the House of Lords

during the sitting or Privilege of Parliament. See the 20th

of May, and the further proceedings to the end of that

session.

10. On the 26lh of February, 1688, Sir Christopher Mus-

srave, informino- the House that he is summoned to be sworn

at the Bar of the House of Lords, and that the Lords do

desire that the House Avill give him leave so to be, desires to

have the direction of the House ; on which the House give

him leave accordingly.

11. On the 13th of November, 1689, a message from the

Lords, That they, being inquiring into who were the advisers

and prosecutors of the murder of Lord Russell and others,

desire that several Members, who can inform the Lords about

those matters, may have leave to attend for that purpose

;

which leave is granted. So on the l6th of November.»

12th. On the 12th of May, 1690, the Lords desire the House

to give leave that Sir Rt. Clayton and Sir Geo. Treby may

attend the Lords on Wednesday, to declare their knowledge

concerning
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concerning the present lieutenancy and militia of the city of

London. No other answer is sent to this message, than that

the House will send an answer by Messengers of their own.

13. On the 10th of April, 1695, the Lords desire that Sir

Rt. Clayton and Mr. Morrice may have leave to appear, to

declare their knowledge in relation to a grant of lands from

the city of London ; to which the House consent. On the

11th of April it is ordered, That the Members named do

insist to be examined at a Committee of Lords, and not at

the Bar.

14. On the 20th of March, I696, the Lords desire that

such Members as are Commissioners of the Admiralty may
have leave to attend the Lords Committees, appointed to

inquire concerning the Toulon squadron getting into Brest.

The Commons return, That they will send an answer by

messengers of their own. But no notice being taken of this

message, the Lords, on the 25th of March, send another

message, to put the Commons in mind of it ; and on the 26th

leave is given for them to attend accordingly.

15. On the 21st of March, 1697, a message from the Lords,

'I'hat a paper reflecting on the Lord Chancellor having been

complained of, and read in the House of Lords, and their

Lordships having been informed, upon oath, that Mr. Ro-

bert Bertie, a Member of the House of Commons, can give

some account of it, desire that, for that purpose, the House

will give leave for him to appear before the Lords. This

message being taken into consideration the next day, a Com-
mittee is appointed to draw up an answer to the message,

which is reported on the 23d :
" That the Commons, not

" being informed by the message, of the matters contained
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" in the paper, or on what grounds the Lords desire the

" Member to appear, desire the Lords will inform them, what

" the nature of the account is that is expected from the

" Member." This is communicated to the Lords, at a con-

ference, on the 24th.—It appears from the Lords Journals

of the 26th of March, that Lord Abingdon, in his son's

name, asked the Lord Chancellor's pardon, and that this

excuse was accepted : so nothing further was done upon

this matter.

16. On the 18th January, 1702, the Lords desire that Sir

George Rooke and Sir Thomas Hobson may attend the Com-
mittee, appointed to consider of the Duke of Ormond's

expedition to Cadiz, to answer some questions which their

Lordships think necessary to ask them. On the 20th, this

message is taken into consideration ; and Sir George Rooke
and Sir Thomas Hobson desiring they might have leave to

attend, the House give leave accordingly.

17- On the 9th of January, 1705, the Lords desire that

Sir Cloudesly Shovell, and several other Sea-officers, Mem-
bers, may have leave to attend the Lords Committees, ap-

pointed to consider of proper measures of more effectually

manning the fleet ; and leave is accordingly granted.

18. On the 26th of November, 1707, the Lords desire

that Sir J. Jennings may come to a Committee, appointed

for encouragement of trade to the West Indies ; which leave

is granted, if he thinks fit.

19. On the 25th of January, 1708, the Lords desire that

several Scotch Members may attend, to give their testimony

in relation to the election of the Sixteen Peers of Scotland

returned
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returned to serve in this Parliament, A Committee is im-

mediately appointed to search precedents in relation to this

message. On the 27th this Committee is discharged from

further proceeding ; and leave is given for the Members to

attend, if they think fit.

20. On the olh of July, 1714, the Lords having under

consideration matters relating to the trade of this kingdom,

desire that such Members as are Commissioners for Trade

may attend them; and this leave is granted, if the Members
think fit.

21. On the 8th of July, 1714, the Lords desire that such

Members as are of the Committee of the South Sea Com-
pany, and also William Lowndes, Esq. may have leave

to attend them. On the question being put for leave, it is

carried in the negative ; and a message is sent to acquaint

the Lords, That the Commons do not give leave, their Lord-

ships not having specified the cause upon which they desire

their attendance. The Lords immediately send another

message, That they having under their examination matters

relating to the South Sea Company, which are of great

consequence to the trade of the kingdom, therefore desire the

attendance of the said Members : and on this message leave

is granted.

22. On the 3d of September, 1715, the Lords desire that

William Lowndes, Esq. may have leave to attend a Com-

mittee of the Lords, to whom a bill is committed. On a

question put, it passes in the negative ; and a conference is

desired with the Lords on the subject matter of their message.

But I do not find that the Committee appointed to draw up

reasons made any report.

23. On
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23. On the 15th of March, 1715, the Lords, by message,

acquaint the Commons, That, upon the humble request of

George Earl of Wigton, "That General Carpenter, a Mem-
" ber of this House, may be examined as a witness at his

" trial," their Lordships do desire, That this House Avill give

leave to the said General Carpenter, to be so examined at

the said Earl's trial. Leave is granted accordingly.

24. On the 4th of March, 1717, a message, That the Lords

having under consideration a Bill relating to the Forfeited

Estates, desire the House will give leave that such of the Com-

missioners of Inquiry as are Members, as also Sir David

Dalrymple, the Advocate General, may attend their House

on Thursday. On the 5th of March, a Committee is ap-

pointed to search precedents ; they report on the 6th ; and

on the 21st of March, this report is ordered to be entered in

the Journals.

25. On the 17th of July, 1721, the Lords desire that several

Members may attend to be examined as witnesses, in behalf

of Mr. Aislabie, before the Committee to whom the Bill for

raising money on his estate is committed. A Committee is

appointed to search precedents, who report on the 1 8th ; and

the precedents being read, leave is given to the Members to

attend, if they think fit.

26. On the 2d of May, 1723, message from the Lords, to

desire, that this House will give leave, that Mr. Chancellor of

the Exchequer may " attend " the House of Lords, in order

to be examined as a witness upon the Bill, to inflict pains and

penalties on Kelly. The House of Commons give leave to

the Chancellor of the Exchequer to " appear " at the House

of Lords as the Lords do desire. See also the 3d and 7th

of
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of May, messages for the attendance of Members as witnesses

on the Bill against the Bishop of Rochester.

27. On the 28th of February, 1729, the Lords desire Mr.

Shepheard may attend, to be examined as a witness on a

divorce Bill then depending. The Commons say, They will

send an answer by Messengers of their own. On the 9th of

March, the Lords send word, That, having rejected the Bill,

they have no occasion for Mr. Shepheard's attendance.

28. On the 30th and 31st of May, 1733; 14th of April,

1735; the 14th and 15th of March, 1736; and the 26th of

April, and the 2d and 3d of May, 1737, there are messages

from the Lords, desiring the attendance of Members as wit-

nesses ; to which the Commons give leave.—See also the l6th

of March, 1746, in the proceedings on the impeachment of

Lord Lovat for high treason.O'

29. On the 2d of March, 1757, the Lords desire that Mr.

Keppel, and other Members, may attend, to be examined on

the second reading of the Bill for releasing from their oath

of secrecy the members of the court-martial on Admiral

Byng ; to which the Commons assent.

30. On the 13th of March, 1758, the Lords desire that

several ]\Ienibers (who were then Lords of the Admiralty)

may attend to be examined on the second reading of a Bill,

" for the encouragement of seamen employed in the Royal

" Navy." On the 14th of March the Commons take this

message into consideration, and several precedents are read ;

and on the 15th a message is sent to the Lords, to acquaint

them, " That the House, not being sufficiently informed on

" what grounds, or for what purposes, the Lords desire the

VoL.IIL D " attendance
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'' attendance of their Members, desire their Lordships to

" inform them of the same." On the l6th the Lords send

another message, to say, " That they desired the attendance

" of the Members to be examined as witnesses ;" to which the

House consent, if the Members think fit.

31. On the 5th of December, 17^3, the Lords send a mes-

sage to desire. That the House will give leave to Alderman

Harley, one of the Sheriffs of London, to attend the Lords,

to give an account of the obstructions given to the execution

of an order of both Houses of Parliament.—The House give

Alderman Harley leave to go, if he thinks fit.

32. On the 24th of February, 1779, the Lords desire, That

Peregrine Cust, Esq may attend them, to be examined upon

an inquiry into the management of Greenwich Hospital. See

also the 4th and 15th of March, 1779-

OBSERVATIONS.

The case of the l6th of March, 1620, is, I believe, the first

instance that appears, on the Journal, of this proceeding of the

Lords, desiring the attendance of Members of the House of

Commons to be examined by them ; and it appears from the

Journal, and more plainly from the debate as it is related in

the printed proceedings of the session, 1620 *, that the dif-

ficulty which arose here was rather, whether they should be

examined ' on oath,' than from any scruple about their at-

tendance. Mr. Glanvylle, who was a man extremely well

versed in the history and forms of Parliament, arguing for their

attendance, says, " That the Lords have sent down upon
" occasion

* Vol. I. pp. 177—201.
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" occasion their Members into this House, to give satisfaction

" here." After the answer returned, on the 20th March to

the Lords message of that day, there is an entry in the printed

proceedings, which does not appear in the Journal, viz. " That

" it is an antient order, that we may send no message to the

" Lords, nor their Lordships to us, but whilst both Houses are

" sitting, the Speaker of each House being in the Chair."

I do not pretend to have inserted here all the instances that

are in the Journals, of messages from the Lords on this subject;

the}' may easily be found by turning to the general indexes.

Such only are selected from different periods, as have either

particular circumstances attending them, or may be sufficient

to show the uniform practice of the House on these occasions*.

From these it will appear, that the Commons have been always

extremely jealous of admitting any proceeding which might

seem to allow an authority in the Lords, to command the at-

tendance of any of their Members, for any purpose whatever.

They have therefore always required, that the Lords should,

in their message, express the cause for which the attendance is

desired ; and even then the House proceed no farther than to

give leave for the Member to attend ; and he is still at liberty

to attend or not, as he shall think fit. The later practice (at

least during my memory) has been, for the House not to send

any answer to the message (except to say that they will send

an answer by Messengers of their own) till ihe Member named

in it is present in his place ; and then, on his hearing the

message read, and consenting to comply with it, the House

have

* It is remarkable that, so lately as " might be spoke with by this House:"

upon the 9th of December, i6g-2, it was and a Committee was appointed to

moved in the House of Lords, " That search precedents to this point. They
" some way might be found, whereby a report, on the next day, the instance of

" Member of the House of Commons the 13th of November, 1689.

D 2
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have given him permission to go ; but still adding, in their

answer to the Lords, " That he may attend, if he thinks fit
*."

One object of the jealousy of the House of Commons, and

which has made them particularly careful that the Lords should

express in their message the cause for which the Member is

desired to attend, has been, that the Lords might not, on any

pretence, call a Member before them, to give an account either

of the vote he had given in the House of Commons, or the

motives that had inclined him to lake a part in any Bill, or

other matter, then depending in Parliament.

In the famous dispute that happened between the House of

Lords and Commons in iGjd, in the cases of Mr. Onslow, and

of Shirley and Fagg, there is a great deal of parliamentary

learning upon this subject, to be found in Grey's Debates.

And the Commons, on the 18lh of May, 1675, resolve, " That
" it is the undoubted right of this House, that none of their

" Members be summoned to attend the House of Lords,

" during the sitting or Privilege of Parliament." This dispute,

it is true, arose upon another subject, viz. on the right of the

Lords judicature in matter of appeal, where a Member of the

House of Commons was a party: but in the progress of it,

much is said on the mutual rights of each House over the Mem-
bers of the other. There is also, in the tenth volume of Grey's

Debates, p. 133, a debate on the message of the l'2th of May,

1690, for the attendance of Sir G.Treby ; in which the opinions

of several respectable Members are given upon this subject.

The result of the A\hole, to be collected either from the

Journals, or from the History of the Proceedings in the House

of Commons, is, 1st, That the Lords have no right whatever

on
* It appears from tlie note in p. 7 of when the testimony of a Peer is wanted

this volume, that a similar proceeding in the House of Commons, or before a

has been adopted by the House of Lords, Committee of that House.
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on any occasion, to summon, much less to compel the attend-

ance of, a Member of the House of Commons*. 2dly, That,

in asking leave of the House of Commons for that attendance,

the message ought to express clearly the ' cause' and ' purpose'

for which the attendance is desired ; in order that, when the

Member appears before the Lords, no improper subject of

examination may be tendered to him. 3dly, The Commons,
in answer to the Lords message, confine themselves to giving

leave for the Member to attend, leaving him still at liberty to

go or not, ' as he shall think fit.' And, 4thly, The later prac-

tice has been, to wait until the Member named in the messag-e

is present in his place ; and to hear his opinion whether he

chooses to attend or not, before the House have proceeded even

to take the message into consideration.

As it is essential to the House of Commons, to keep itself

entirely independent of any authority which the Lords might

claim to exercise over the House itself or any of the Mem-
bers, they ought to be particularly careful, on this and on all

similar occasions, to observe and abide by the practice of

their predecessors.

This will not be understood to ex- the i6th of March, 1746, that leave is

tend to cases where the Lords, sitting asked to examine the Members as wit-

on the trial of a Peer, upon an indict- nesses.—The reason of this difference

ment, as a court of criminal judicature, may be, that, in impeachments, the

require the attendance of Members of House of Commons, in which every

the House of Commons, to give their individual Member is included, are

evidence in such trials.—See the 4th of parties in the prosecution.

April, 17G5, where Frederick Montagu, Members of the House of Commons
and John Hewet, Esqrs. then both are examined upon private bills in the

Members of the House of Commons, House of Lords, without message for

are ordered to attend the House of leave, or any leave asked.—Instances

Lords, to be examined as witnesses on 4ih Feb. 1748, Mr. Byng's bill. Sir

Lord Byron's trial.— But if such trial Danvers Osborne; 22d Feb. Earl

is upon an impeachment, there it ap- Gower's bill, Robert Barber; 14th

pears, from the instances of the 20th April, Ely Fens bill, Matthew Robin-

of March, 1620; the 22d of January, son; in 1751, Count Neal's naturaliza-

1G66; the 15th of March, 1715 ; and tion bill, Robert Henley, Sec. (Mr. O.)
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LORDS.

111. Form ofMessages between Lords and Commons.

1. /^N the 5th of May, 1604, it was urged for a rule,

^"^ " That, if we ditFer from the desire of the Lords,

" propounded by their Messengers, then we are to send by

" our Messengers." Accordingly answer was given, That we

would send by Messengers of our own.—So on the i4th of

February, l606, and on the 20th of June, ]6lO.

2. On the 24th of May, 1604, on a message from the

Lords, to desire a conference, the Messengers returned back,

and did not stay, ' as the manner is,' to receive tlie answer

of the House ; which being observed, Sir Edward Hobby
was sent to the Lords, to acquaint them with ihe error of

their Messengers ; and Sir Edward Hobby reports, " Thai
" the Lords do acknowledge the error of their Messengers,

" in coming away without answer."

3. On the 8th of May, l6lO, on carrying up of Bills, the

Lords willed the Messengers to stay ; and calling them, willed

them to impart to the House, That they had great matters of

importance and consequence to deliver ; and prayed, that

some might come up. To which an answer was sent by Sir

Edward Hobby, " That, though it be not usual to receive

" message by our own Messengers, yet we are willing."

4. On the 6th of March, 1620, on a message to the Lords,

Sir Edward Montagu says, " The course is, that the Messenger
" ought
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" ought to have precedence, and all the others to follow;

" and the Messenger to stay at the Bar till the Lords come
" down to the Bar ; and then the Messenger maketh his three

" congees," Mr. Treasurer afterwards reports, That they ob-

served the course propounded by Sir Edward Montagu, and

told the Lords they would not stir, till the Lords came down

to the Bar ; " which brought them much grace."

5. On the 31st of August, 1641, the Lords send a message

bv one Messenger only: Exceptions were taken to this; and

it was declared, " That it was the antient right of this House,

" to have two Messengers sent from the Lords to this House,

" upon all occasions; however, at this time, the House was

" willing to pass it over." Mr. Holies is sent with this mes-

sage ; to which the Lords answer, " That the business required

" haste, and they sent as many Messengers as they had."

—

And the Lords then immediately repeat their former message,

which is brought down by " three Messengers."

6. On the 27th of December, 1641, the Commons having

sent a message to the Lords, in which there was some mistake,

immediately send another message, to inform the Lords of

the error, and the Messenger brings word back. That the

entry of the message in their book shall be rectified.

7. On the 26th of November, 1680, the Lords send a

message by Sir Timothy Baldwin, and the Clerk of the Par-

liaments. The Commons immediately appoint a Committee

to inspect the Journals, and search precedents touching the

bringing of messages from the Lords House ; and that in the

mean time, the Clerk of this House do respite the entry of

this message in the Journal of this House.O

8. On
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8. On the 22d of May, l620, the Lords send down a

Bill, with a message, That they have passed it nemine contra-

dicente. A Committee is appointed to search precedents on

this message, and they report the next day, " That they

" conceive this message is not according to the usual way of

" transmitting Bills between the two Houses; for that neither

" House doth acquaint the other by what number any Bill

" before them doth pass; and the introducing any alteration,

" in the usual method of proceeding, may be of dangerous

" consequence." This message is never delivered to the Lords,

as the session is immediately put an end to*.

9. On the 4lh of April, 1699, the Lords taking notice,

this day, that a message was brought from the House of Com-

mons by one Member, make an order, " That the Gentleman

Usher of the Black Rod, for the future, when he observes

any message from the House of Commons that is not at-

tended with more than the Member who brings the message,

doth acquaint such Member, " That he is not to be ad-

mitted alone -f-."

10. On
* The Lords liaving, at a conference, upon this, the House of Lords resolte,

delivered some papers to the Commons^ " That tlie House of Commons coni-

the Commons consider these papers, " municating to this House, at a con-

and, at the next conference, acquaint " ference, a vote of theirs, upon matter

the Lords, " That they had read and " of fact only, without giving any
" well considered them ; and finding " reasons for the said vote, is not ac-

" Mr. Russell, a Member of their " cording to the usual proceedings in

" House, mentioned in them, that they " Parliament." This is communicated
" had come to a resolution upon his to the Commons at a free conference,

" conduct:" which resolution they See the Lords Journals, the 21st and

communicated to the Lords. The Lords 22d of December; the 30th of De-

conceiving this proceeding to be irre- cember ; and the 4th of January,

gular, appoint a Committee to inspect 1692.

the Journals, in relation to Free Con- f The Lords require the attendance

ferences ; and they report, That what of eight Members ofthe House of Corn-

was done by the Commons, at the last mons with every message of Bills, or of

conference, was not according to the any other matter.—See p. 27 of this

usual proceedings in Parliament: and, volume.
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10. On the 28th of February, 1699, the Lords send down
a Bill, Avhich they recommend to the consideration of the

House, as a Bill of great consequence. A Committee is

appointed to inspect precedents of such recommendatory

messages; who report, on the 5th of March, several prece-

dents of similar messages from the Lords, and from the

Commons to the Lords.

11. On the 1st of July, 1717? a dispute having arisen

between the two Houses, on the mode of proceeding at the

trial of Lord Oxford, the Loids send a message to the House

of Commons; and the question being put, " That the Mes-
" sengers be called in," it passed in the negative, on a

division.

12. On the l5lh of July, 1717, the Lords send a Bill,

with a message. That they had passed it nemine contradicente.

The same objection is taken to this as in 1690, and con-

ferences are held upon the subject between the two Houses.

The Lords justify their proceeding by that precedent* ; and

that this being a Bill for the King's pardon and the manner

of passing it-f- differing so materially, in many circumstances,

from

* This shows how very attentive the Lords appoint a Committee to search

House of Commons ought to be, in precedents, what hath been the form,

not letting pass over, without observa- manner, and method of passing Bills

tion, the smallest irregularity in mat- for the King's pardon : the Committee

ters of form, between the two Houses, report upon the 20th.—See the Royal

The Lords here justify their proceed- assent given on the a3d of May—See

ing, by the precedent of an informal also what is said upon the manner of

message of their own some years be- giving the Royal assent to bills of par-

fore; without adverting, that upon that don, in a note in this volume, under

occasion the Commons had objected, title, " Proceedings between Lords

and were only prevented by a proro- " and Commons, where the Rights,

gation from signifying their objections " and Privileges of either House are

to the Lords. " concerned."

t On the 19th of May, 1690, the

Vol. III. E
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fi'om the forms in passing other Bills, no arguments can be

drawn from the form of passing other Bills to support the

objection made by the Commons to this message. To which

the Commons answer, That they conceive the ditlerent form

of passing Bills of this nature, doth very much strengthen

their objection; and therefore insist on their former reasons.

13. On the 9th of April, 1736, the Lords send a message,

that they had agreed to a Bill; but they make a mistake in

reciting the title. The House immediately resolve to take that

message into consideration on a future day : but, previous to

that day, the Lords send word. That it was a mistake of

their Clerk, in writing out the title for the Messengers ; on

which the order for taking the former message into considera-

tion is discharged.'&"

14. On the 15th of February, 1743, a message from the

Lords is received, and the Messengers admitted, m a debate

on a motion for an address ; and the debate is not adjourned.

—So on the 29th October, 1795, and 12th July, 1805.

15. On the 22d of January, 1750, the Lords send a mes-

sage by a Master in Chancery and the Clerk of the Parlia-

ments*.

16. On the 13th of March, 1758, the Lords send word,

That they had returned a Bill, it having been brought to

their Lordships without the title ingrossed, or the usual words

importing a direction for sending it.

17. On the let of April, 1772, a message was sent from

the

* The Chancellor reprimanded the the others for not taking care to have

absent Master, at his House, and also two in attendance. (Mr. O.)
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the Lords, by one Master in Chancery and the Clerk Assistant.

On this unusual proceeding, objection was made to the

Speaker's reporting the message; and a Committee was ap-

pointed to examine into the precedents, by whom messages

have been brought from the Lords: On the 9th of April they

report; and, in consequence of that report, a message is

sent to the Lords, to acquaint them, " That this House doth
" take notice of this unusual method of sending messages to

" this House; and desire that the same may not be drawn
" into precedent

:

" to which message, on the 13th, the Lords

return an answer, " That they had ordered the message to be
" carried in the usual manner; but find, upon inquiry, that

" one Master in Chancery was ill ; and that they do not

" mean to introduce any precedent contrary to the usage of

" Parliament/' Mr. Speaker is then ordered to report the

message of the 1st of April.

18. On the 28th of January 1817, a Message from the

Lords, by their Clerk-Assistant and Reading-Clerk, with an

excuse from the Lords for their deviation, in this instance,

from the usual mode of proceeding.

OBSERVATIONS.

THE ancient and accustomed form of sending a message

from the House of Commons to the Lords, is, by one Mem-
ber; who is upon motion made, and question put, named by

the Speaker, and who is the bearer of the message; but he

must be accompanied by others ; as the rule and practice of

the House of Lords is, to receive no message from the Com-

mons, unless eight Members attend with it. For this purpose,

when the Messenger lakes his message from the Table, the

E 2 Speaker
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Speaker always calls aloud to the House, " Gentlemen,

" attend your Messenger."—In Bills that have passed the

House of Commons with a general concurrence, and in other

messages in which the House of Commons wish to have an

opportunity of showing their approbation of the measure, it

is customary for a great number of Members to follow their

Messenger, and attend him to the Bar of the House of

Lords.—There is scarcely ever a difference of opinion on the

question of who shall be the bearer of a message; as he is

usually selected, by the Speaker, either for having been the

promoter of the Bill, or for his known approbation of the

subject matter of the message which he carries. There is,

however, one instance, and that a remarkable one, where

this became matter of debate ; and this was on the 25th of

March, I68I, when Sir Leohne Jenkins, being ordered to

go up to the Lords, and impeach Fitzharris of high treason,

at first refused to go ; and, being at that time Secretary of

State, said, " That the sending him up with this impeach-

" ment, reflected, in the character he bore, on the King his

" master." It appears from Grey's Debates*, that this

refusal, and his expressions, raised a great commotion in the

House; his words were taken down; and, instead of being

sent to the Lords, he would have been taken into custody,

if, after several explanations, he had not submitted to obey

the orders of the House, and expressed himself very sorry

that his words had given any offence to the House-^j-.

When

* Vol. VIII. p. 305. " was suspected of leaning to popery,

t Bishop Burnet gives the following "though very unjustly; but he was

character of him :
" Jenkins, now made " set on every punctilio of the Church

" Secretary of State, was the chief " of England to superstition ; and was

" manager for the Court, against the " a great assertor of the divine right of

" Bill of exclusion : he was a man of " monarchy, and was for carrying the

" an exemplary life, and considerably " prerogative high : he neither spoke

" learned; but he was dull and slow : he " nor wrote well." History of his Own
Times.



Form of Messages between Lords and Commons. ^9

When the Lords send any message to the Commons, it

is always by two Messengers; these, in matters of great

moment, are two of the Judges ; at other times, the Messen-

gers have been the Master of the Rolls or Masters in

Chancery*; and sometimes one Master in Chancery, and

the Clerk of the Parliaments -j-. If the message requires an

answer, the Messengers ought to wait in the Lobby, to carry

it back ; which answer, as appears from the precedents, if

the Commons immediately agree with the Lords, is delivered

to them ; but, if the Commons differ, or the subject matter

of the message requires further consideration, they are called

in again, and told, That the House will send an answer by

Messengers of their own.

Though it is not customar

Times, Vol. I. p. 481.—In Bulstrode's

Memoirs, p. 372, there is a letter from

Sir Leoline Jenkins, dated the 31st of

March, 1685, in which is the following

account of himself. " His Majesty

" hath, upon my most humble and even

" importunate suit, given me leave in

" regard of my health, to resign my
" post of secretary, and hath bestowed

" it upon Mr. Godolphin. My great

" concern is, that this being a pure ef-

" feet of my most humble supplication,

" and even intolerable importunity,with

" his Majesty and the Duke, it may
" not be imputed to any surprize upon
" me at Court, much less to my disUk-

"
'"o 'i/"

'^^ present measures there :

" This I say, because I know the fa-

" naticks will put the most malicious

" constructions they can invent, upon
" an incident at Court." Whoever will

recollect the proceedings, that were

going on at this period, with respect

to the surrender of charters throughout

y for either House to inform

the

the kingdom, the criminal prosecutions

at the Old Bailey, with other instances

of the determination of the King and
Duke of York to establish absolute

power in this country, will know how
to appreciate the character of a states-

man, who was fearful he should be

suspected of retiring from office,y?'ow

disHking the present measures of the

Court.

* On the 29th of December, 1640,

the Lords send a message by the Master

of the Rolls and one of the Judges.

f On the 27th of March, 1673, a

message with a Bill is brought to the

Commons by one Messenger, Mr.

Barker, Clerk of the Crown. It ap-

pears from the Lords Journal of that

day, that the message was ordered to

be delivered by Sir William Lowe and

the Clerk of the Crown. No notice is

ever taken in the House of Commons
either of the Bill or of the irregularity

of
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the other by what numbers a Bill has passed, yet it appears

from the report of the 5th of March, 1699, that they have

sometimes recommended Bills, as of great importance, to the

consideration of the House to which the Bill is sent. It has

also happened, that, when a Bill has been sent to the Lords,

and it has been neglected there, the Commons have sent a

message to remind them of it ; as in the instances of the

11th of April, 1716; the 23d of May, 1721 ; and on the 12th

of February, 1721*.

When the Serjeant informs the Speaker, and the Speaker has

reported to the House, That there is a message from the Lords,

there must be a question for calling in the Messengers ; and

it appears, by the instance of the 1st of July, 1717? that this

question has been negatived : I believe, however, this is the

single instance. The admission of the Messengers from the

Lords is so much a matter of course, that on the 15th of Fe-

bruary, 1743, and on the 29th of October, 1795
-f-,

they were

received

of this proceeding.—On the 26th of books, what precedents there are, of

November, 1680, the Clerk of the Par- messages to, or received from, the

liamerits came as a Messenger; there House of Commons, for putting each

was Ein ancient precedent of it, in the other in mind of any thing dehvered

1° and 3° of Henry VIII. But in 1680, at a conference or otherwise, except

it was much objected to, and a Com- Bills. The Clerks make their report

mittee appointed to search for prece- on the 7th of February ; and the Com

-

dents, which made no report. The mons are to be put in mind, at a con-

next time was the 22d of January, ference, of what the Lords had com-

1750, and connived at for the conve- municated to them on the l6th of

nience of both Houses. January preceding.

Anciently, the Clerk of the Crown

was sent as a Messenger, 18th Febru- f It would be for the mutual con-

ary, 1609; 26th of June, 1685: But venience of both Houses, if this pro-

better not, except in case of necessity, ceeding was adopted generally ; and

(Mr. O.) the Messengers from either House to

the other were admitted at all times : it

* On the 6th of February, 1693, the is a civility due to each other, and would

Lords direct their Clerks to search the be no interruption to public business.
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received in the middle of a debate, and the Speaker reported

the message, and an answer was sent to the Lords ; and all

this without a formal adjournment of the debate*. And on

the 29th of February, 1788, diere being a message from the

Lords, a Committee of the whole House broke up, for the

purpose of enabling the House to receive it, and the House

immediately again resolved itself into the said Committee-f-.

* So in 1580, Dewes, 303. So 12

July, 1805; see the particular cir-

cumstances, Vol. II. under the Head
KING, in the Observations- It

would be desirable to agree upon such

stated hours, for sending and receiving

messages, as might suit the general

convenience of each House.

t In the 2d volume of Grey's De-

bates, p. 253, the Speaker, Seymour,

reminds the House, " That it is against

" order, that Members should salute

" Messengers from the Lords House,

" as if this House was the school of

" compliments. The Speaker only

" ought to do respect for the whole
" House." On 15 Feb. 1620, Mr.

Alford told the Speaker, Serjeant

Richardson, (who never was of the

House till that Parliament) that he was

too courteous, for that he put off his

hat too often ; he should not niove till

the third conge. See MS. Memoir

of the proceedings of the House of

Commons in this ParUament ; in the

hands of the Clerk of the Committee

of Privileges and Elections, (Mr. O.)
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IV. Mode of searching the Lords Journals.

TT has been the uniform practice of the House of Commons,

if they have occasion to know formally, what the Lords

have done with respect to any Bill or other measure depend-

ing*, to appoint a Committee to search the Lords Journals on

this matter, and to report the proceedings to the House
-f-.

Instances of this are so numerous, and the form of appoint-

ing this Committee so uniformly the same, that it would be

superfluous to repeat the precedents :|: ; and they may all be

easily

* Upon leave given to bring in a

bill, containing the same provisions

with a bill that had passed the Com-
mons, and had been rejected by the

Lords, see Commons Journal, 4 May,

1772 : Should there not have been

a Committee to search the Lords

Journals ?

f- By searching the Lords Journals,

the House of Commons may gain in-

formation of Papers which they may
afterwards send for by message to the

Lords. Thus in May, 1808, upon oc-

casion of the Scottish Judicature Bill,

and upon the Reversion Bill, (in the

same year) the Commons searched the

Lords Journals, and reported their pro-

tests, with reasons and names ; and

thereupon debated the circumstances

ind names of each protesting Lord.

In the year 1813, and since that

time. Committees have been appoint-

ed, in several instances, to search for

the fate of private bills, and upon the

report of their having been put off for

three months. Sec. other bills to the

same effect have been ordered in.

% There is a very remarkable in-

stance on the 27th of May, 1 742, where

upon a report of what appeared on the

Journal of the Lords being made to the

Commons, a motion is made, " that

" the refusal of the Lords to concur
" with the Commons in an indemni-
" fication necessary to the effectual

" carrying on the inquiry now depend-
" ing in Parliament, is an obstruction

" to justice, and may prove fatal to

" the liberties of the nation." The
question being put, it passed in the

negative.



Mode of searching the Lords Journals. S3

easily found by recurring to the general indexes. To entitle

the Commons to this right, it is not necessary that the subject

matter of the search should have originated in the House of

Commons. In the instances of the Partition Treaty, on the

24th of March, 1700 ; of the manner of attending the pro-

claiming of the Queen, on the 8th of March, 1701 ; in the

famous case of Ashby and White, on the 17th of January,

1703 ; and in a great variety of other instances, the Commons
have appointed Committees to inspect the Lords Journals,

with respect to matters depending in the House of Lords,

and not sent there from the Commons.

The Journal of the Lords is a record, to which every subject

may resort for information ; and the mode of acquiring this

information to the House of Commons, is, by their appointing

a Committee to inspect the record, and to report the same to

them. I do not know of any proceeding similar to this, that

has ever been adopted by the Lords, with respect to the Jour-

nals of the House of Commons ; indeed, the practice that has

so long prevailed, of printing the votes, may have rendered

such a proceeding unnecessary*. It has, however, happened,

that this practice has been interrupted. On the 2oth of Fe-

bruary, 1702, it is resolved, " That it be a standing order of

" the House, That no votes of the House shall be printed

" without the particular order of the House ;" and the order

for

* On the 31st of December, 1691, desired upon that ground.—See the

there is a question put in the House of Jjords reasons for desiring this confe-

Lords, and carried in the affirmative, rence, in the 'id of January.—See

" that the printed vote of the House also, in the Lords Journals, of the 21st

" of Commons is sufficient oround for and asd of June, 1701, a complaint of

" the Lords to take notice of (liat vote certain printed votes of the Commons,
" to the House of Commons :" and and the proceedings upon it.

a conference with the Cnuimons is

Vol. III. F
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for printing, that had been made at the beginning of that

session, is discharged : and the reason for this proceeding is

given in the Journal, " That the House have found great in-

" couveniency attending the printing of the votes*." But

this restriction did not last long : at the beginning of the next

session this matter was again debated ; and on the 23d of

November, 1703, it was carried, on a division, 177 to 147,

" That the votes should be printed ;" and so, I believe, it has

continued every session since that time. Indeed nothing seems

more unreasonable, I might add unjust, than that the pro-

ceedings, (I do not say the debates,^ of the House of Commons
should not, by some mode or other, and that with authority,

be conveyed to their constituents ; more especially since private

Bills, so generally affecting the interests both of the landed and

commercial proprietors, have become so numerous. Whether

if the House of Commons should refuse to continue this order

for printing their votes, the Lords could claim a right of in-

specting their Journals, on the principle of their being 'public

' records,* is a question it does not become me to decide.

—

Many very great and respectable opinions have differed on

this subject. On the 4th of March, 1606, in a message to the

Lords, the Messenger having used the expression of " Knights,

" &c. and Barons of the Commons ' Court ' of Parliament,''

the Lords take offence at this, and send a message to com-

plain of these words. The Commons appoint a Committee

to consider of this message, who report on the next day, the

5th of March ; and, after referring to the statute of the 6th of

Henry

* This " inconveniency" probably place of Lord Almoner, which the

was, that the Lords, a few weeks be- Commons by address had desired the

fore, on the 19th of November, 1702, Queen to do;—but the Lords came
had taken notice of the votes of the too late, as the Queen's answer to the

House of Commons, in relation to the Commons on the 20th of November
Bishop of Worcester, and addressed was, " That she will remove him."

the Queen not to remove him from the
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Henry VIII. chap. l6th, wherein it is enacted, " That the

" licence for Members departing from their service shall be

" entered ' of record ' in the book of the Clerk of the Parlia-

" ment, appointed or to be appointed for the Commons
" House ;" they add, " That they doubt not but that the

" Commons House is a ' Court,' and a ' Court of Record
;'

" and that their Lordships did not take any exception to that

" point." To which the Lords answer, " That they were not?

" with respect to that part of the message, willing to enter

" into further debate at that time, though in all points they

" were not satisfied."

From the speeches of several Members throughout the Par-

liaments of James I. short heads of which are preserved in the

Journals, the great lawyers of those times appear to have en-

tertained different opinions upon this question. In the famous

dispute about the punishment of Floydd, Sir Edward Coke,

on the 2d of May, 1621, says, " He wishelh that his tongue

" may cleave to the roof of his mouth, that saith, that this

" House is no Court of Record ; and he, that saith this House
" hath no power of Judicature, understands not himself; for

" though we have not such power in all things, yet we have

" the power of Judicature in some things ; and therefore it is

" a Court of Record."—And afterwards, " That he knoweth
" this is a Court of Record, or else all the power and liberty

" of this House were overthrown *." There is the following

entry

* See printed Debates, Session In tlie Mutiny Act, 1749-50, the

1620-1. Vol. II. p. 7. See an order oath of the members of a Court Mar-

of the 2d of March 1694, for producing ^'^'> for the first time ran thus, " Not

Records, Books, Papers, and other " to disclose the vote or opinion of any

Proceedings of the House of Com- " particular member, unless required

mons. " to give evidence thereof as a witness,

" by
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entry in the Journal of the 4th of May, 1621 :

" Sir Edward
" Sackvylle—That all our proceedings may be entered here,

" and kept as records." This entry is explained in the second

volume of the printed Debates, p. 22, where, in a further debate

on the question about Floydd's punishment*, Sir Edward

Sackvylle

" by a Court of Justice, in a due
" course of law," (the words " Court
" of Justice," are also in the modern

Acts, 1809).

These last words (says Mr. Onslow)

in my humble opinion take in the

House of Commons, in their office of

Grand Inquest for the body of the

Nation, as a necessary part of the

Court of Parliament, which is the

highest Court of Justice in the king-

dom. It takes them in also in their

legislative capacity, which implies ju-

dicial power by bill. It goes likewise

to their peculiar jurisdiction, as to

Privileges, Elections, and cognizance

of their own Members, in which they

are a complete Court of Justice by

themselves. The words, " in due
" course of law," will go to the House

of Commons, because their rules and

methods of proceedings are part of

the Law of Parliament; and the Law
of Parhament is the chief and highest

part of the Lex Terra:. Whatever is

done, either in the House of Lords or

House of Commons, is said to be done

in Parliament, that is, in the Court

of Parliament; which is the ancient

and most constitutional manner of

describing their proceedings.

The like construction extends to a

Committee of Inquiry. Every inquiry

of the House of Commons into cri-

minal matters, may end in an Im-

peachment, or Bill of Punishment,

both which must begin and have their

conclusion in the High Court of Par-

liament ; even a Grand Jury is deemed

part of the court it belongs to. See

what Lord Chief Justice Pemberton

said on the proceedings against the

Earl of Shaftsbury (lath Vol. State

Trials). The Court of Parliament

being the King's highest Court of

Justice, a grand juryman, although

under an oath not to discover the

King's secrets, i. e. the evidence upon

a bill of indictment, yet may be called

upon in the Court of Parliament to do

it ; and so it was done by general voice

in the House of Commons upon the

Bill of Attainder of Sir John Fenwick,

(See the printed Debates upon that

bill, pp. 112, 113) although objected

to by Sir J. Fenwick's counsel. The
King, in his courts of justice can re-

mit such an oath, as it is promising to

and only regards him, in his public

administration of justice. See Sir

William Jones's speech in the House

of Commons, 30 Dec. 1680. See

Goodwyn's case, 1° Jac. I. and 4 May,

1604, both in the Journals of the

House of Commons. See also Jour-

nals, 5 March, 1606, and 19 April, 1614.

Consider and compare this with 2d

Inst. 536. (Mr. O.)

* The several debates that occurred

throughout this business, wherein

there is much parliamentary learning,

respecting the right of judicature, and

the authority of the House of Com-

mons, are very well worth reading in

the
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Sackvjlle said, " The Journals in the Lords House of Par-

" liament are recorded every day in rolls of parchment; and
*' therefore he would have ours so done too." And then the

book says, " It is ordered, That the Journals of this House
" shall be reviewed, and recorded on rolls of parchment."

But I do not know that this order was ever carried into

execution.

the copious and accurate account of year 1766, at Oxford, by my learned

the proceedings of that Parliament, and most excellent predecessor, Mr.

published in two volumes, in the Tyrwhitt.
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V. Joint Committees of Lords and Commons.

1. f~\ N the 19th of December, I66I *, the Lords at a con-

ference acquaint the Commons, That there had been

discovered a design to disturb the union and peace of the

kingdom, and that the Lords, to provide a remedy against

this evil, had appointed a Committee of twelve of their House,

and did propose it to this House, to appoint an answerable

number of their Members to be joined with the Lords, who

might, during the recess, examine the said traitorous designs,

and report to the House such expedients as they should find

necessary for preventing and suppressing thereof. The Com-
mittee to meet at the Lord Chancellor's lodgings, Whitehall,

and to adjourn from time to time, and from place to place,

as they should find convenient. The Commons immediately

appoint a Committee of twenty-four, to be joined to the

Committee appointed by the Lords. On Tuesday the 7th of

January, the Lords acquaint the Commons, at a conference,

that their Lordships having received the report
-f-

from their

Committee,

* There is one instance prior to this 4th of January, 1641, it is here omit-

of a joint Committee of both Houses ted for the reasons given at the conclu-

appointed on the 15th and 17th of sion of the first volume of this work.

January, 1641, to consider in what + This report, as entered in the

manner the privileges of Parliament Lords Journals, is very short ; but in

might be vindicated, which had been Toland's Life of Harrington, as cited

broken, by the Attorney General ex- in the Biogr. Britann. Vol. IV. p. 2.537,

hibiting in the House of Lords articles in a note, (L) there is the following

of impeachment against the Lord account, which Lord Chancellor Cla-

Kimbolton and five Members of the rendon is said to have given, at the

House of Commons ; but as this pro- joint Committee of Lords and Com-
ceeding happened subsequent to the mons, " That one-and-twenty persons

" were
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Committee, the Committee had been dissolved. On the 10th

of January, Mr. Waller reports* to the House of Commons
from the Committee appointed by them; and then the Com-
mittee is ordered to be dissolved.

2. On the 8th of May, l679j the Commons propose to the

Lords, that a Committee of both Houses be nominated, to

consider of the most proper ways and methods of proceeding,

upon impeachments, according to the usage of Parliament.

On the 9th of May, the Commons are acquainted at a con-

ference, that the Lords do not agree to a Committee of both

Houses, " because they do not think it conformable to the

rules

' were the chief managers of this plot;

' that they met in Bow-street, Covent

' Garden, in St. Martia's-le-Grand,

' at the Mill-Bank, and in other

' places ; and they were of seven dif-

' ferent parties or interests; as, three

' for the Commonwealth, three for

' the Long Parliament, three for the

' City, three for the Purchasers, three

' for the disbanded army, three for

' the Independents, and three for the

' Fifth-Monarchy men. That their

' first consideration was, how to agree

' on the choice of Parliament-men

' against the ensuing session ; and

' that a special care ought to be had

' about Members for the city of Lon-

' don, as a precedent for the rest of

the kingdom to follow ; whereupon

they nominated the four Members
' after chosen, and then sitting in

Parliament. Their next care was,

' to frame a petition to the Parliament

for a preaching ministry, and liberty

of conscience. Then they were to

divide and subdivide themselves into

several councils and committees, for

the better carrying on their business

by themselves, or their agents and

" accomplices, all over the kingdom.
" In those meetings, Harrington was
" said to be often in the chair; that

" they had taken an oath of secrecy,

" and concerted measures for levying

" men and money." To which the

Chancellor added, '' That though
" he had certain information of the

" times and places of their meetings,

" and particularly those of Harrington
" and Wildman, they were neverthe-

" less so fixed in their nefarious design,

" that none of those they had taken

" would confess any thing, not so

" much as that they had seen or spoken
" to one another at those times and
" places."

* Mr. Waller reports, Tliat the

Committee of twenty-four appointed

by this House had met with the Com-
mittee of twelve appointed by the

Lords ; and that the Members of this

House, when they met with those ap-

pointed by the Lords, sat down with

them and put on their hats, without

any exception taken by the Lords

;

and then Mr. Waller goes on to report

the proceedings of the Committee.



40 LORDS:
rules and orders of proceeding in this Court, which is and

ever must be tender in matters relating to their judicature."

The Commons, on the 10th of May, insist on a joint Com-

mittee, and at a conference give their reasons. And on the

11th of May the Lords acquaint the Commons, That they

had appointed a Committee, consisting of twelve, to join with

a Committee of the Commons, to consider of proposals and

circumstances in reference to the trials of the Lords in the

Tower. The Commons then appoint twenty-four to join with

the Committee of the Lords*.

3. On the 27th of November, 1680, The Lords acquaint

the Commons by message, that they have appointed a Com-
mittee of five Lords to meet with a Committee of this House,

to adjust the methods and circumstances in the trial of Lord

Straftbrd-j-. The Commons immediately appoint a Committee

often to meet the Committee of the Lords.

4. On the 7th December, 1692, a motion is made in the

House of Lords, " That a Committee of both Houses be ap-

" pointed to consider of advice to be given to his Majesty,

" upon consideration of the state of the nation." The ques-

tion being put, it passed in the negative.—See the reasons

given by the protesting Lords against rejecting this motion,

and in favour of a joint Committee of both Houses.

5. On

* See in the Journals of the Lords " appointed to take depositions and

and Commons, from the i8tb of No- " examine witnesses against the Earl

vember, 1640, to the 3d of December, " of Strafford." To which message,

the proceedings on a message sent after some objections, the Lords give

from the Commons to the Lords, to their assent.

desire, " That some Members of the f This proceeding originated at the

" House of Commons might be pre- desire of the Commons, by message
" sent at the Committee of the Lords, on the 25th of November.
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5. On the 24th of April, 1695, the Lords acquaint the

Commons at a conference, that it is the opinion of their Lord-

ships, that all future examinations of persons mentioned in

the report of Sir Thomas Cook's accounts, should be had

before a Committee of both Houses. To which proposal the

Commons agree*.

6. On the 13th and 14th of May, 1794, the House of Com-
mons appointed a Committee of Secrecy, to consider of papers

laid before them by the King's command, relating to certain

Corresponding Societies, associated for the purpose of estab-

lishing a convention of the people. The Commons made a

report; and this report, together with the original papers,

were communicated by message to the Lords. On the 22d

of May the Lords send word, that they have referred these

papers to a Committee of Secrecy, and have given power to

that Committee to receive any communications that may be

made to them from the Committee of Secrecy appointed by the

Commons-f-. The House of Commons immediately give a

power to their Secret Committee to communicate, from lime

to time, with the Secret Committee appointed by the Lords

;

and inform the Lords of this by the Messengers from the

Lords,

* The Committee appointed upon f These proceedings, in substance,

this occasion were the same which though not in form, constitute a joint

had been appointed a day or two be- Committee ; as, from this time, the

fore by each House, to execute the information received by each Commit-

powers given them by an Act passed tee, and the opinions formed by them,

" for indemnifying Sir Thomas Cook were mutually communicated ; and

from actions which he might be liable this, without the apprehension of those

to, for making a discovery to whom inconveniences, which the Lords have,

he had paid several sums of money." at some times, supposed might arise.

The Lords had on the 22d of April from the number of the Commons be

appointed twelve to be of the Com- ing double the number of the Lords.

mittee. The Commons on the 23d
appoint twenty-four Members.

Vol. in. G
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OBSERVATIONS.

IN appointing these Committees, it appears from all the

instances, that both Houses adhered, to what was antiently

ihe practice in naming Members to manage a conference

between the two Houses, viz. That the number of Members

of the House of Commons should be double the number of

the Lords.—The Lords also in these, as in the other cases,

appoint the time and place of meeting.

The advantage to be derived from such a joint Committee,

where the object of their appointment is to examine witnesses,

and to receive information, upon Avhich both Houses are

afterwards to ground their proceedings, is, That the evidence,

which is to be the foundation of their future ilrieasures, will,

by this means, be precisely the same ; not varied by different

questions proposed with different views, which might pro-

duce different answers, and lead to such information, as

might induce one House, that had received it, to propose or

to adopt different measures, from what might appear proper

to the other House, which, in the course of a separate exa-

mination, had received no such information. The same

questions and answers will form the substance of the report

to be made to each House ; and in their further proceedings,

both Houses will be sure, that the facts and evidence from

which they draw their conclusions, as well as the colour and

manner of delivering that evidence, Avill be the same. If

indeed the joint Committee had a power to give any opinion, or

to make any other report, than of the minutes of the examina-

tion of the witnesses, an objection would very properly arise,

on the part of the Lords, that, the number of the Commons
being
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being double the number of the Lords, that circumstance

would take from their Lordships all power of deliberation or

of conclusion, in matters Avhere there was a difference of

opinion ; or, which is the same, would render such conclu-

sions of no effect. The minute books being lost or mislaid,

no traces can be found, except in the Journals of both

Houses, of the manner in which these joint Committees pro-

ceeded to execute their powers.—It appears from Mr. Waller's

report on the l2lh of January, I66I, that the Commons did

not consider themselves as merely attending a conference with

the Lords, where the rules, which have been uniformly ob-

served at conferences between the two Houses, would have

prevented them from sitting, or putting on their hats ; but

that, at this Committee, they were in every respect upon an

equality with the Lords with whom they were joined.—When
Lord Clarendon makes his report to the Lords, on the 7th

of January, I66I, he says, " That the Committee finding

" some imaginary jealousies* abroad of the end and intent

" of this Committee's meeting, the said Committee have

" made no resolutions or opinions, but have thought fit to

" leave the business to the wisdom of both Houses of

" Parliament."

Another circumstance, which has by some persons been

thought an advantage attending a joint Committee of this

sort is, that the examination being to be taken before a Com-

mittee of the Lords, and it having been usual, and the prac-

tice of the Lords, that witnesses to be examined at their

Committees should be previously sworn at their Lordships

Bar, the evidence would in this instance also be given upon

oath ;

• It is said in the 1st vol. of Lords Committee was only a plot to govern

Debates, p. 40, that a rumour had been by an army,

spread, that the appointing of this

G 2
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oath ; and that the persons to be examined before this joint

Committee would, as was done on the 24th and 25lh of

April, 1695, be sworn at the Bar of the House of Lords,

by which means their Evidence receives the sanction * and

authority of an oath, which could not be administered by

the House of Commons -f. When it was proposed in Decem-

ber, 1788, to examine the physicians who had attended his

Majesty, in order to lay before both Houses the information

of the state of the King's health, and the capacity he was

under to attend to public business, and to execute the

functions of his station, it was at first intended, for some of

the reasons mentioned before, that this examination should

be taken before a joint Committee of both Houses ; and the

forms of proceeding to the appointment of that Committee in

the House of Commons, and the motions for a conference

with the Lords, and the subsequent proceedings, were settled

and prepared in order to be moved in the Commons ; but

when this mode was previously suggested to those Members

of the Administration who were Members of the House of

Lords, they objected to it, and were of opinion, that the

Lords in general would object to appointing a joint Com-
mittee, where, from the practice adopted in all the former

instances, the number of Commoners must be double the

number
* See what is said before in the 2d with them in appointing a joint Com-

vol. of this work, p. 151, under the mittee, but that they do not find it is

title " Whether the House of Com- warranted by the course of parliament,

" mons have power to administer an " That any Committee of Lords and
" oath." " Commons, upon any occasion, have

+ On the 9th of November, 1666, " had power given to examine upon

the Commons desire the Lords to name " oath." The Commons acquiesced,

a Committee of their House to join and on the 10th of December proposed

with a Committee of the Commons, to insert a clause in the Poll Bill for

to the end, that the public accomits this purpose. This clause was, on the

may be taken and examined upon oath, nth of December, converted into a

On the 28th of November, the Lords distinct Bill, which was passed by the

at a conference acquaint the Commons, Commons on the 13th.

that they are ready and willing to agree
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number of the Lords—from which circumstance it might

follow, that if there should be a difference of opinion, as to

the propriety of any question to be put to the physicians,

which, in a matter of this delicate nature, might very proba-

bly occur, the voices of the Lords, being so outnumbered,

would be rendered of no effect This objection the Chancel-

lor of the Exchequer, Mr. Pitt, alluded to, when he moved

for a Select Committee for this purpose in the House of

Commons, and it was upon these grounds, that the appoint-

ment of a Joint Committee of Members of both Houses was,

in this instance, laid aside. The mode adopted, the 19th and

22d of May, 119^, of each House appointing a separate

Committee, and giving powers to these Committees to com-

municate with each other, from time to time, obviated this

objection, and yet preserved all the advantages that might

have arisen from a Joint Committee *.

* Lord Liverpool, and Mr. Cowper, bruary 1810, upon the proposed Im-

(Clerk of the House of Lords) were provements in the neighbourhood of

averse to any such proceeding in Fe- the two Houses of Parhament.



U ( 46 )

LORDS.

VI. Proceedings between Lords and Commons,

where the Rights and Privileges of either House

are concerned.

1. /^ N the 12th of March, 1575, the Lords, by message,

desire to know the reasons which did move the House

to deal so hardly in the Bill that had passed their Lordships,

for the restitution in blood of Lord Stourton ; which message

was not well liked of, but thought perilous and prejudicial

to the liberties of this House : wherefore it was resolved.

That no such reason shall be rendered. The next day, the

ISth, the Lords desire a conference touching Lord Stourton's

Bill, which their Lordships hear hath had ofters of provisoes,

or some other things, to the stay of the proceeding of the

said Bill : to which the Commons answer, " That, by the

" ancient Liberties and Privileges of this House, conference

" is to be required by that Court, which at the time of the

" conference demanded, shall be possessed of the Bill, and
" not of any other Court : and that this House, being pos-

" sessed of the Bill, will (if they see cause, and think meet)

" pray conference therein with their Lordships themselves

;

" and else not."

2. On the 26th of May, l604, complaint of a book pub-

lished by a Bishop*, in which notice is taken of many
passages

* The name of this Bishop was and who in i6i6, was again translated

John Thornborough, who had been from Bristol to the Bishopric of Wor-
translated from Limerick to Bristol; cester.
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passages in this House, touching the matter of Union, unmeet
to be questioned by any, much less a Member of the higher

House. Moved, " That he might be called to the Bar/' At
last, after debate, a Committee is appointed, to consider of

heads of a message to be sent to the Lords on this subject.

This message, with the Lords answer, appear more at large

in the Lords Journals ; and, after several conferences, the

Bishop of Bristol, who wrote the book, made the following

acknowledgment, on the 5th of June ; 1st, " I confess that

" I have erred in presuming to deliver a private sentence in a
" matter so dealt in by the High Court of Parliament." 2dly,

" I am sorry for it." Sdly, " If it were to do again, I would
" not do it." 4thly, " But, I protest, it was done of ignorance,

" and not of malice towards either of the Houses of Parlia-

" ment, or any particular Member of the same, but only to

" declare my affection to the Union ; which I doubt not but
" all your Lordships do allow of." On the 21st of June, the

Commons desire the Bishop's acknowledgment may be

delivered, to be entered and ' recorded' in the Commons
House. But I cannot find that this request was complied

with.

3. On the 27th of May, 1606, it appears from the Lords

Journals, that, a Bill for restitution in blood of R. Meyrick

having begun in the Commons, and being, on the last day of

the session, offered to the King for the Royal assent, the

King, by word of mouth, openly gave admonition to the

Commons, " That no such act for restitution, from henceforth,

" should be proceeded withal in Parliament, till the same
" were first allowed and signed by his Majesty; and that then
" it ought to begin first in the higher House*."

4. On

* See upon this subject of Bills for of this worlv: under the head KING,
restitution in blood, the second volume in the Observations .
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4. On the 4th of March, 1606, the Lords send a message,

complaining, that in a message sent from the Commons, the

Messenger had said " The Knights, Citizens, Burgesses, and
" Barons" of the Commons " Court" of ParHament had
" sent him

;

" and as their Lordships are very tender in ad-

mitting any thing to pass unanswered, which might affect

their Rights and Privileges, they are desirous to let this House

know, that they can never admit, that any " Baron" of

Parliament hath place in this House ; and that their Lordships

conceive, that this House is no " Court," and that their

House and this make but one " Court." To this message,

the Commons return an answer " That there was no com-

mission given from the House, to use expressly the word
" Barons " or any other words ; but that they conceive the

word " Barons," used in that style, may be justified from the

Barons of the Cinque Ports, which appellation is warranted

by the King's Writ.—For the words of " Commons Court of

" Parliament " the Messenger protesteth, that, to his best re-

membrance, he used not the word " Court;" but for the

matter of those words, although the Commons doubt not

but that the Commons House is " a Court," and a Court

" of Record," yet because they have no purpose to pursue

questions, accidentally arising out of words not intended,

they are willing, leaving this point, to pass to the great

business in hand."—To this the Lords reply, " That they

" were not willing to enter into further debate, though in all

" points they were not satisfied."

5. On the 25th of May, 1614, the Bishop of Lincoln*

having, in the House of Lords, dissuaded the Lords from

agreeing to a conference with the Commons on the subject

of impositions, and used this expression, " That the matter

« of

* See this case more at length in the first volume, p. 200.
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" of imposition is a AW^ me tangere; and that it did not

" strike at a branch, but at the root and prerogative of the

" imperial crown ;" the House of Commons, after a long

and violent debate, in which several different proposals are

made how they may most effectually resent this breach of

their privileges, determine to forbear all proceedings in any

parliamentary matter, till they have received an answer from

the Lords on this subject. Accordingly several days are

spent on this question, and all other business postponed. On-

the 30di of May the Lords send an answer (which appears in

the Lords Journals) wherein they suggest, " That this com-
" plaint seemeth to be grounded, not upon direct or certain

" proof, but only upon a constant, public fame ; and that

" their Lordships think that common fame only is not a

" sufficient ground whereon they may proceed in this cause,

" as is required : nevertheless, the Lords are so respective of

" any thing that may concern this House, that when they

" shall be more certainly informed, in direct and express

" terms, what the Bishop of Lincoln's words were, and how
" the same are to be proved, they will proceed therein so

" effectually, according to honour and justice, as it shall well

" appear how careful they are to give to that House, in this

" business, all satisfaction that may be." Upon this the

Commons proceed in their ordinary business, but appoint

a Committee to consider of an answer to this message;

which, on the 31st of May, Sir Roger Owen reports, and

carries to the Lords : in which (as appears from the Lords

Journals) the Commons desire the Lords, '• That if the

" words charged by them were not spoken, so to signify to

" the Commons ; otherwise, if they were used, then they

" hope their Lordships will do as they promised : and that

" the Commons know not what other course they could have

" taken to bring the matter to examination ; nor, otherAvise,

Vol. IIL H " how
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" how any undutiful speech, which may be uttered in this

" House, or in theirs, can be called in question." The Lords

the same day send word back to the Commons, '- That the

" Bisho{3 of Lincoln, having desired leave to expound himself,

" had protested upon his salvation, that he had not spoke

" any thing with any evil intention to that House; expressing

" wilh many tears his sorrow, that his words were so miscon-

" ceived, and strained further than he ever meant: which

" submissive and inoenuous behaviour had satisfied the Lords.

" And their Lordships assure the Commons, that if they had

" conceived the Bishop's words to have been spoken, or meant,

" to cast any aspersion of sedition or undutifulness upon
" that House, their Lordships would have forthwith proceeded

" to the censuring and punishing thereof with all severity.

" Yet their Lordships are of opinion, that hereafter no Mem-
" ber of that House ought to be called in question, when
" there is no other ground thereof, but public and common
" fame only."—The Commons are not satisfied with this

submission; and on the 1st of June, appoint a Committee

to consider what is fit further to be done in this matter : but

the sudden dissolution of the Parliament put an end to all

further proceedings.—The Bishop of Lincoln here concerned

was the famous Dr. Richard Neile*.

6. On

* There is a story told of this pre- swered, " God forbid. Sir, but you

late, which shows what his principles " should
;

you are the breath of our

were upoa this subject of impositions "nostrils." Whereupon the King turn-

by the Crown.—Mr. Waller going to ed, and said to the Bishop of Winches-

court, to see James the First at dinner, ter, " Well, my Lord, what say you?"

overheard the King talking to Andrews, " Sir," replied the Bishop, " I have no

Bishop of Winchester, and Neile, then " skill to judge of Parliamentary cases."

Bishop of Durham. " My Lords," " The King answered, " No put-offs,

said the King, " cannot I take my '' my Lord ; answer me presently."

" subjects money when I want it, v. ith- " Then, Sir," said he " I think it law-

" out all thi.s formality in Parliament .'" " ful for you to take my brother Neile's

•—The Bishop of Durham readily an- " money, for he offers it."
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6. On the l6th of March, 1620, the Lords send a message

to desire that some persons, in custody by order of the House

of Commons, may be delivered to their officer, that the Lords

may examine them at their pleasure. The Commons consent

that the persons in custody may be delivered to the Lords

to be examined, and then to be remanded to the custody of

the Serjeant.

7. On the 1st of May, 1621, the Commons, after much
debate pronounced a very severe sentence* against one

Floyd, for having uttered disrespectful expressions towards

the Prince and Princess Palatine, the daughter of James the

First. This exercise of jurisdiction against a person, not a

Member, nor under pretence of an offence against the House,

or any of its Members, was not only objected to by the

King-f, but by the Lords, who, on the 5th of May, desired a

conference with the Commons on this subject:!".. The dispute,

after much discussion, ended, by the Lords, with the consent

of the Commons, entering into a protestation, that these

proceedings should not be used as a precedent ; and by the

House of Lords themselves examining into Floyd's offence,

and passing a sentence upon him, different from that which

had been adjudged by the Commons.

8. On the 22d of March, 1623 §, the Lords send a message,

that

* See this judgment in the Com- debates of the Commons preparatory

mons Journal of the 4th of May. to them, are to be found in the Jour-

t The King's message, and the re- nals of the Lords and Commons, and

cord of the 1st of Henry the IVth, in the Parhamentary Proceedings of

cited by him as a precedent, are in- 1620-1, Vol. II. p. 26, et subs, parti-

serted more at large in the next volume cularly the Report of the Conferences

under title, " Impeachment, what are on the 5th and 8th of May, pp. 29
" sufficient grounds," ch. 2d. N" 1. and 45.

J There were several conferences § See the first volume of the Com-

held, the substance of which, and the mons Journals, page 745.

H 2
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that a complaint was made to them against a person, who

alleged, that his cause was depending here; they therefore,

out of their correspondence Avith this House, have surceased

,

and desire to know whether the House be possessed of this

case or no. To which message the Commons return thanks

for their good correspondence, and say. That they are not

possessed of any thing concerning the person complained of.

9. On the 6th of April, l624, a doubt arose whether a Bill

for restitution in blood of Carew Raleigh (son of Sir Walter

Raleigh, attainted of high treason) ought to begin in the House

of Commons. Sir Edward Coke, Mr, Noy, and Mr. Selden,

are appointed to search precedents ; and on the 8th of April,

Mr. Noy reports several instances both ways : twenty-two

where they began in the Lords, and fourteen or fifteen in the

Commons. Mr. Selden, in the debate, refers to the pro-

ceeding in 1606, cited before in N° 3. The Bill was imme-
diately read a second time, and afterwards passed the House

of Commons. It Avas read a first time, in the House of

Lords, on the 5th of May ; on the loth of May it was read

a second time ; but exception being taken that it began in

the House of Commons, the Lords Sub-committees for

Privileges are ordered to make an entrance in the Journal,

for saving the Privileges of the Lords in this, and in Bills of

this nature : and no further proceeding appears upon it in

this Session*.

10. On the 1st of March, 1625, a message is sent to the

Duke of Buckingham, that this House desireth to be satisfied

from him, as Lord Admiral, in a matter touching the staying

of

* The Bill afterwards passed in the a very curious anecdote on the subject

third year of Charles the First. See of this Bill,

in the " Observations upon this Title,"
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of a ship. On the 2d of March, Mr. Spencer reports from

the Duke, " That he being informed from the Committee,

" according to the order of the House, he had, according to

" his duty, moved the Lords, for leave to give satisfaction

" to this House, but hath not yet received their answer ; and
" therefore cannot yet give his." On the 4th of March, the

Lords desire a conference upon this message to the Duke ;

at which Conference the Lords ask, " Whether this message

" was any 'summons' to that Lord to make answer?"

To Avhich the Commons answer, " That the Clerk had made
" a slip in making out this order, which had been since cor-

" rected."—This satisfies the Lords, that nothing in this had

been done to their prejudice. The substance of this con-

ference is entered more at length in the Lords Journals.

11. On the 1st of March, 1625, the Commons having occa-

sion to examine the Council of War, some of Avhom were

Peers, Sir Dudley Digges reports from a Committee the form

of a warrant of summons for their appearances. It appears

from the Lords Journals of the 2d March, that these Lords

having acquainted the House with this summons, the Act of

Subsidy was read, and the House gave them leave to appear

and answer before the Commons, according to the tenor of

the said Act.—See the manner of their being received and

examined on the 3d of March *.

12. On the 14th of April, 1628
-f-,

information is given to

the House, that the Earl of Suffolk had, in conversation with

a Member at the House of Lords, said, " That Mr. Selden,

a " Member of this House, deserved to be hanged for rasing a

" record."

* They were attended by the Ser- t See this case of Lord Suffolk more

jeant with his Mace—and Mr. Speaker at length in the first volume of this

demandeth of them the questions. work, p. 195.
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" record." The Commons immediately sent a message to the

Lords, to complain of Lord Suffolk.—See the further pro-

ceedings upon this matter in the Journals, on the subsequent

days.

13. On the 29th of January, 1628, a motion for leave to Sir

John Eppesly to answer a petition presented against him

at the House of Lords. Sir Robert Phehps says, " No
" Commoner is to be complained of but in this House, and

" here to answer:" and the House, upon question, ordered

Sir John Eppesly not to answer this petition above with the

Lords, upon pain of the displeasure of the House, and ex-

pulsion ; and the person, preferring the petition to the Lords,

is ordered to be sent for to answer his contempt to this

House.

14. On the 28th of April, 1640, in a conference between

the two Houses about the Lords interfering in matter of sup-

ply, the Commons desire their Lordships hereafter to take

no notice of any thing which shall be debated by the Com-

mons, until they themselves shall declare the same unto their

Lordships; which the Commons shall always observe towards

the proceedings of their Lordships ; conceiving the contrary

not to stand with the Privileges of either House.

15. On the 10th of November, 1640, the Lords desire a con-

ference, touching a breach of their Privileges by two Mem-
bers of the House of Commons. It appears that this was,

that, immediately after the dissolution of the late short Par-

liament, the pockets and papers of Lord Brooke and Lord

Warwick had been searched by Sir William Beecher ; who,

on being examined to this fact, had produced a warrant for

this purpose, signed by Sir Henry Vane and Sir Francis

Windebank,
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Windebank, the two Secretaries of State, then Members of

this House : and that the Lords would not proceed further in

this business without acquainting the House of Commons.

16. On the 4th of January, l640, information being given

of mahcious and wicked words spoken by Mr. Wilham Piers

(Archdeacon of Bath, and son of the Bishop of Bath and

Wells) touching the last Parliament, a message is sent to the

Lords to acquaint them therewith, and to desire that he may
be ibrthcoming to answer the said information : and it is

Slated, " That this was done out of a tender respect to the

" Privileges of the Lords, conceiving that the said Mr. Piers

" was not only a son, but of the family of the said Bishop of

" Bath and Wells." He is ordered into custody, and on the

9th of April, 1641, is bailed upon good security.

17. On the 2.Qth of December, 1641, a message is sent to

the Lords to acquaint them, that the House finds by common
fame, that it hath been said in the Lords House by Lord

Digby, and offered to be justified by him, " That the House
" of Commons have invaded the Privileges of the Lords

" House, and the liberty of the subject )' and that he did

likewise say, " That this was no free Parliament ;" and to

desire their Lordships, if these words Avere spoken by him,

that right may be done to the Conjmons of England against

him ; and thai, if there were no such words, then a declara-

tion may be set forth by their Lordships, to acquit this House

of that scandal. It appears from the Lords Journal, that this

message is referred to the Committee appointed to keep up a

good correspondence between the two Houses *.

18. On

* On the 14th of February, 1G41, sioned by some words spoken by Mr.

Lord Peterborough complains in the Tate, in the House of Commons of

House of Lords, of a report, occa- his Lordship, which he conceived was

much
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18. On the 17tli of May 1660, the Commons passed some

resolutions for seizing and securing the persons and estates of

those who had sat in judgment on the late King : which being

communicated to the Lords, the Lords desire a conference

upon them ; and give as a reason for not agreeing to them,

" That they do intrench upon the ancient Privileges of their

" House ; judicature in Parliament being solely in the Lords

" House : but, that no time might be lost, they have issued

" an order of their own for doing what was desired *."

19. On the 9th of July, I66O, Ordered, That Alderman

Titchborne, committed by this House to the custody of the

Serjeant at Arms, being sent for to appear before the House

of Lords in Parliament, be forthwith carried to the Lords

House, in custody of the said Serjeant at Arms, or his deputy.

See the 8th and 13th of April, 1695.

20. On the 21st of May, I66I, Mr. Weld, a Member,

making complaint of an abuse which he received from one

Skinner, an officer belonging to the Lords, when he went up

to

much to the defaming of his honour, unless the House of Commons consent

and a scandal to him ; he therefore to it. But tliis House think it fit,

desired the Lords to take the same that the Lord Keeper should, by direc-

into their consideration, and to make tions of the House, let the Lord Pe-

him what reparation they should think terborough know, " That liis Lord-

fit. Then Lord Peterborough with- " ship stands right in the good opi-

drew.—And the House considering " nion of this House, as a person of

that Mr. Tate was a Member of the " great honour and worth, notwith-

House of Commons, and the words " standing that report of his Lord-

said in that House, their Lordships " ship." Which was done accordingly,

were of opinion, That this House and the Earl of Peterborough gave

could not take any cognizance of what their Lordships thanks for the same,

is spoken or done in the House of

Commons, unless it be by themselves • See the 21st of May ; see also on

in a Parliamentary way made known the 2 2d of May, and in the Lords

to this House ; neither that Mr. Tate Journals of that day, where what is

be called to give reparation, without alleged by the Commons at the con-

breach of the privileges of Parliament, ference is stated more at large.
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to the conference yesterday, Mr. Weld is ordered to reduce

into writing the manner of the said abuse, that complaint may
be made thereof to the Lords, to the end the offender may be

punished.

21. On the 11th of January, l66l, upon information given

to this House, that the Clerk of the Lords House did permit

the original rolls of Acts of Parliament to be carried to the

Printer; and that they were ripped in pieces, and blotted and

abused, and in danger of being embezzled or altered ; Or-

dered, That a message be sent to the Lords, to desire them to

give orders, that these rolls may be kept in the office, and not

delivered to the Printer ; but that true copies, fairly written,

and examined and attested, may be delivered to him. I can-

not find in the Lords Journals any entry that this message

was delivered.

22. AVhilst a Bill was depending for taking the public ac-

counts, it appears from the Lords Journals of the 20th of

December, 1666, that they ordered a petition to be presented

to the King, to desire his Majesty to grant* a commission for

this purpose. The Commons object to the irregularity of this

proceeding, at a conference ; their reasons are reported on

the 12th of January. On the 18lh of January, the Lords

perused the precedents cited by the Commons ; and on the

24th, return an answer to these reasons ; when, though the

Lords assert the regularity of their proceeding, they consent

to go on with the Bill.

23. On the 12th of December, 1667, the Lords being in-

formed, " That the Lord Chief Justice Keeling, of the King's

" Bench,
* See on the 29th of December, mission issued by the King in pursu-

1666, in the Lords Journal, the com- ance of their Address.

Vol. III. I
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" BeVlch, an assistant to this House, is ordered to appear

" before the House of Commons, to answer some complaints

" against him, which he thinks fit to acquaint their Lordships

" with," the House leaves it to him to do therein as he

thinks fit.

24. On the 4th of March, 1669, a message to be sent to the

Lords, to acquaint them, that this House hath received infor-

mation, that there is an appeal depending before them, at the

suit of Mr. H. Slingsbj, against Mr. W. Hale, a Member of

this House ; and to desire the Lords to have a regard to the

privileges of this House therein. To which the Lords return

for answer, '* That the House of Commons needs not doubt,

" but that the Lords would have as due regard to their pri-

" vileges as they had to their own."

25. On the 15th of November, 1670, the House being in-

formed, that the Lords had passed some orders concerning

the Lord Newburgh's possession of certain lands in Lincoln-

shire, a Committee is appointed to examine and state the

matter. On the l6th of November, they report the exami-

nation : but I do not find that this report is any where en-

tered in the Journal. The Committee is then revived, and

ordered to look into precedents, and consider what may be

best for the House's further proceeding therein. On the 29th

of November, this report is ordered to be taken into consider-

ation ; but nothing further appears about it.

26. On the 14th of May, 1675, see the report from the

Committee appointed to inspect the Lords Journals, for their

proceedings in the case between Shirley and Fagg, with the

complaint against Lord Mohun for forcibly taking from the

Serjeant the Speaker's warrant for apprehending Shirley.

—

See
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See the further proceedings in this dispute, on the 15th and

17th of IVIay, and the following days.

27. On the 9th of November, 1678, complaint being made
that the commissions for taking the oaths of allegiance and

supremacy were not issued forth, pursuant to the King's pro-

clamation, this matter is inquired into ; and it appearing,

that the Lord Chancellor had occasioned this delay, a con-

ference is desired with the Lords, to acquaint them therewith,

that they may do therein as to justice shall appertain, " the

" Chancellor being a Member of their House."—See the

Chancellor's answer, on the 11th of November*.

28. On the 2d of January, 1691, the Lords taking into con-

sideration a vote of the House of Commons of the 18th of

December preceding, as expressed in their printed \ votes,

relating to addressing the King upon the terms of a charter

to be granted to the East India company, resolve to desire a

conference % with the House of Commons to complain of this

proceeding on their part, excluding the Lords—though the

measure is afterwards to be carried into effect by Act of

Parliament.

29. On the 18th of March, 1697, the Lords having dis-

charged out of custody, in the Tower, Charles Duncombe,

Esquire, committed there by order of the HouSe of Commons,
a Committee

* It appears, that the House of " sufficient ground for this House to

Commons sat on the loth of Novem- " take notice of it to the House of

ber, which was Suiiday, to inquire " Commons."
into the Popish Plot, and the death \ The Lords do not appear, (not-

of Sir Edmundbury Godfrey. withstanding that they had agreed

+ On the 31st of December the upon what was to be offered to the

Lords had resolved, " That the printed Commons upon this subject,) ever to

" vote of the Commons now read, is have sent to demand the conference.

12
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a Committee is appointed to search the Lords Journals rela-

tive to this matter, and the Lord Hartington reports their

proceedings. A Committee is then appointed to search pre-

cedents, in what manner this House have in hke cases asserted

their ancient rights and privileges. See the Report on the

22d March, and the resolutions of the House thereupon *.

30. On the 13th of June, 1701, Lord Haversham having,

at a conference, spoken words aspersing the honour of the

House of Commons, it is ordered that he be charged before

the Lords for these words, and that the Lords be desired

to proceed in justice, and to inflict such punishment upon

the said Lord Haversham, as so high an offence against the

House of Commons does deserve. On the 20th of June the

Lords send a copy of Loi"d Havershum's answer to this

charge
-f-,

with which the Commons are not satisfied; nothing

further however is done, as the Parliament was soon after

prorogued.

31. On the 2d of November, 1702, complaint being made

against the Lord Bishop of Worcester X and his son, relating

to the rights and privileges of the House of Commons §, this

matter

* Mr. Duncombe is ordered to be " of London. And that Mr. Speaker

taken into the custody of the Serjeant; " do issue his warrant accordingly."

and on the 31st of March, 1698, is

the following entry in the Journal

:

t See this answer in the Lords
" Charles Duncombe, Esquire, having Journals of the 19th June, 1701.

" been committed by order of this

" House to the Tower of London i t This Bishop of Worcester was

" and afterwards discharged by the I>r- William Lloyd.—See Bp. Burnet's

" order of the House of Lords, with- account of him in the 2d Vol. History,

" out the consent of this House :
page 204.

" Resolved, That the said Charles

" Duncombe, now in the custody of § This complaint was for interfering

" the Serjeant at Arms attending this in the election of Sir J. Packington,

" House, be remanded to the Tower as Knight of the Shire for the county

of
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matter was taken into consideration on the 18th of Novem-
ber ; and tiic charge being fully made out, an Address * was

presented to the Queen to remove the Bishop from being

Almoner ; which the Queen complies with, and sends her

answer on the 20lh-f-.

32. The Commons having at a conference on the 17th of

February, 1702, taken notice of a resolution, to which the

Lords had come, which declared, " That Charles Lord Halifax,

" as Auditor of the Receipt of the Exchequer, had performed
" the duty of his office, and had not been guilty of any
" neglect or breach of trust;" the Commons objected. That

the Lords, by this, gave a judgment of acquittal, Aviihout ac-

cusation or trial.—On the 18th of February the Lords resolve,

" That the Commons, in their last conference, have made use

" of several expressions and arguments, highly reflecting and
" altogether unparliamentary, tending to destroy all good
" correspondence between the two Houses, and to the sub-

" version of the Constitution." They then appoint a Com-
mittee to consider of further proceedings.

S3. On

of Worcester. The evidence given at " be found guilty of some crime by
the Bar of the House of Commons " due course of law." See the Queen's

upon this complaint, is printed in the answer, on the 20th of November, in

State Trials, Vol. VIII. p. 82. the Lords Journals, and compare it

* On the 19th of November the with the Queen's answer in the Corn-

Lords address the Queen, " That, it mons Journal of the same day.
" being the undoubted right of every \ See in the Lords Journal of the
" Lord of Parliament, and of every 20th of November the further pro-
" other subject of England, to have ceedings upon this question, when the
*' an opportunity of making his de- Lords resolve, " That no Lord of this

" fence, before he suffer any sort of " House ought to suffer any sort of
" punishment ; they do desire, that " punishment, by any proceedings of
" she would be pleased not to remove " the House of Commons, otherwise
" the Bishop of Worcester from being " than according to the known and
" Almoner, nor to show any mark of " ancient rules and methods of Par-
" her displeasure towards him, till he " liament."
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33. On the 20tli of December, 1703, Mr. St. John reports,

from the Lords Journals, the proceedings of the Lords, in the

examination of Boucher* and others, upon which the Com-
mons address the Queen, " That they will support her Majesty's

" prerogative ; and that no persons, accused for crimes, who
" are her Majesty's prisoners, ought to be taken out of the

" custody of the Crown, without her Majesty's leave." See

the further proceedings upon this matter, in the Journals of

both Houses, till the end of the session.

34. On the 17th of January, 1703, the Commons appoint a

Committee to search the Lords Journals, as to their pro-

ceedings upon a writ of error, in a cause between Ashby and

White-f ; and what the Lords did in the case of Soame and

Bernardiston.

35. On the 20th of January, 1703, a petition is presented

from Mr. Bathurst, complaining of an order made by the

House of Lords, in which the Lords exercised an original

jurisdiction, there being no suit depending, and consequently

no ground for an appeal. On the 22d of January the Com-

mittee appointed to search the Lords Journal make their

report, and on the 28th of January the Commons come to

several resolutions upon this proceeding of the Lords.

36. There

* See in Burnet's History of his own Journal of the 27th of March, and the

Times, Vol. 2. p. 378, an account of 13th of March, 1704, and in the Journal

this transaction, from whence these of the Commons of the 28th of Fe-

proceedings originated. bruary, the 5th and the 13th ofMarch,

f See the debates upon this question 1 704. As the two first and the last of

collected and printed in one volume in these entries contain a great variety

1705. Several conferences were held of Parliamentary learning, and com-

upon this subject, which, with the state prehend almost every thing that can

of the case, as drawn up by order of the be urged on either side of this ques-

Lords, and their representation to the tion, they are inserted in the Appendix

Queen, are to be found in the Lords to this volume, N° 1

.
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36. There are several instances, in the Journals, of messages

from one House to the other, to desire that persons in the

custody of the Black Rod, or the Serjeant, may attend to

be examined.—See the 4th of April, 1707 ; the 25th of

January, 2d and 27th of February, 1720; and 1st of May,

1729 ; et passim.

37. On the 14th of March, I7IO, upon the hearing of the

charge of Colonel Gledhill against Sir James Montagu, the

Bishop of CarUsle having been mentioned in the evidence, he

desires to be heard. The Bishop is admitted accordingly, and

heard*; and being withdrawn, the House resolve, " That it

appears to this House, that A¥illiani Lord Bishop of Carlisle

has dispersed several copies of a letter, in order to procure

Sir James Montagu to be elected a citizen for the city of

Carlisle; and by concerning himself in the said election, hath

highly infringed the liberties and privileges of the Commons
of Great Britain,"

38. The Commons having, in the Land Tax Bill, which

passed in the year 1715, inserted a preamble
-f-,

in which were

contained facts and allegations of what were the causes of the

then subsisting rebellion ; the Lords, when this Bill was com-

mitted on the 13th of February, 1715, gave an instruction to

the Committee, " That, although this preamble contains seve-

" ral assertions of facts different from the matter of the Bill,

" and which may possibly hereafter fall under the conside-

" ration of the House in their judicial capacity ; yet, their

" Lordships, being sensible of the inconvenience which would
'' ensue if the necessary supply of Money should be delayed,

" instruct

* The Bishop of CarUsle, though t See the Act itself, ist Geo. I.

only a Lord of Parhanient, is received Stat. ad. Ch. 31st.

with tlie same ceremony as a Peer of

the realm.
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" instruct the Committee to agree to the said preamble without

" any amendment." But the following declaration is imme-
diately ordered, and agreed to by the House :

—" To prevent

" the ill consequences of such a precedent for the future, they

" have thought fit to declare solemnly, and to enter upon their

*' books for a record to all posterity, that they will not hereafter

" admit, upon any occasion whatsoever, of a proceeding so

" contrary to the rules and methods of Parliament ; and that

" as to the said assertions in the said preamble, they will not

" hold themselves concluded by any of the said assertions, in

" any judicial proceeding or debate whatsoever."

39. On the 29th of March, 1723, upon a petition from the

Bishop of Rochester to the House of Lords, stating, that he

had, by order of the House of Commons, received a copy of a

Bill for inflicting certain pains and penalties upon him, and

that counsel were allowed him to make his defence ; but

finding, by a standing order of the Lords, of the 20th of

January, 1673, " That no Lord may appear, by counsel,

" before the House of Commons, to answer any accusation

" there," he is under great difficulty, and desires their Lord-

ships directions—a question is put, " That the Bishop of

" Rochester, being a Lord ofParliament, ought not to answer,

" or make his defence, by counsel or otherwise, in the House
" of Commons, to any Bill or accusation there depending."

It passed in the negative* : and leave is granted to the Bishop

to make his defence by counsel.

40. On the 1st of April, 1728, Lord Delawar reports from a

Committee of the Lords to whom a Bill had been committed,

" for

* See the protest upon this question himself, or his counsel, to make his

in the Lords Journal.—The Bishop, defence against the Bill in the House
however, did not avail himself of this of Commons,
permission ; for he neither appeared by
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" for relief of Lord William Powlett, a Teller of the Exche-
" quer, in respect of a sum of money stolen out of Iiis office,"

that the Committee had gone through the Bill, " but, upon
" consideration of the whole, they find several things contained
" in the said Bill unparliamentary and unprecedented*, in-

" trenching on the Rights and Privileges, and derogatory to

" the honour of the House; and therefore did not think fit

" to proceed any further in the Bill, without the direction of
" the House." The Lords resolve, " That this House will

" proceed no further in the consideration of the said Bill."

41. On the 28th of March, 1764, the Commons came to

several resolutions, respecting the abuse that had prevailed

in the exercise of the privilege of franking letters-f-; and

having

* On looking into this Bill, whicli

is preserved in the Parliament office,

it appears, that the unparliamentary

proceeding on the part of the Com-
mons, of wliich the Lords complain,

was the form of the preamble to the

Bill, which states, " That whereas

" the Right honourable Lord William

" Powlett had represented " to the

" Commons," that his cash-room had
" been broke open, and robbed ; and

" whereas " your Majesty's faithful

" Commons" have inquired into the

" truth of the said allegations, and are

" satisfied that the same are true, and

" that it is highly reasonable, that the

" said Lord William should be relieved

" in this case ; May it please your Ma-
" jesty that it may be enacted, &c. &,c."

t See the origin of this Privilege

as coeval with the establishment of the

Post Office in 1660. It is claimed

17th December 1660, but waved iiA

Vol. in.

December, upon a private assurance

from the Crown, that it shall be allowed.

According to the report of a Com-
mittee, 16th April 173.5, a warrant con-

stantly issued to the Post-master Gene-
ral, directing the allowance thereof,

from the year 1660. Afterwards the

Privilege was confirmed and regulated

by Statute 4° Geo. IIL c. 24; it has

been regulated further by 54" Geo. 111.

s. 2. c. 37 ; by 35° Geo. IH. c. 53 ; and

by 42 Geo. III. c. 63. Upon a dis-

pute with the Post Office in 1805, the

opinion of the Attorney and Solicitor

General was taken by the Post-master

General, and my claim of Privilege

for Cross-Post Letters allowed, where

the Letter-Carrier is appointed on the

petition of persons who undertake

to indemnify the Post Office against

eventual loss by the establishment of

new branches; and upon this occasion

the Attorney and Solicitor General told

me.

K
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having resolved, " That certain regulations should be adopted,

" for correcting this abuse, with regard to Members of the

" House of Commons;" a* message is sent to the Lords to

acquaint them with this resolution. On the 29th of March

the Lords acquaint the Commons, by message, that they have

come to a similar resolution. The House of Commons then

order a Bill to be brought in, to correct these abuses, and

establish the regulations agreed upon.

me, that they felt themselves consider-

ably pressed by my suggestion, that the

original ground of Privilege would

equally exempt Members from the

Penny Post, since become Two-penny

and Three-penny Post round London.

The Privilege of Members of Parlia-

ment in franking Letters, has been

limited by the following Acts: By Act

4° Geo. in. c. 24, they cannot frank,

nor receive free of Postage, Letters

weighing more than 2 oz. and only

during a Session, and within 40 days

before or 40 days after any Summons
or Prorogation of Parliament ; and

they must write the whole Superscrip-

tion. By Act 24 Geo. IIL (2) c. 37,

they must also write on every franked

Letter, the name of the Post Town,

the day (in words at length) the month

and year. Limitation as to Session

and Prorogation repeated, same as

before. By Act 35° Geo. III. c. 53,

they are further limited to 1 oz. ; to

send but ten Letters; to receive but

fifteen in a day. By Act 42° Geo. III.

c. 63, all these limitations are re-

peated, but more cautiously in some
points. It is remarkable of the latter

Acts, that they do not specifically refer

to former Acts, but rely on the expe-

diency of " further regulation." By
Act 54 Geo. III. ch. 169, Members
may receive Petitions free of Postage,

if in a cover open at both ends, and

not exceeding 6 oz. weight.

* This resolution is communicated

by message, and not at a conference;

and as it respected only the conduct of

the Members of the House of Com-
mons, the concurrence of their Lord-

ships is not desired. When further

regulations are adopted, on the 24th

of February, 1795, no message is sent

to the Lords, but a Bill is ordered in on
the resolutions come to by the Com-
mons. The reason for this was, that the

right of franking no longer depending

on the Privilege of Parliament, as it

had done in 1764, but on the regulations

of an Act of Parliament, there was no

occasion for observing this delicacy

towards the Lords.
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OBSERVATIONS.

The leading principle, which appears to pervade all the

proceedings between the two Houses of Parliament, is, That,

there shall subsist a perfect equality with respect to each

other ; and that they shall be, in every respect, totally inde-

pendent one of the other.—From hence it is, that neither

House can claim, much less exercise, any authority over a

Member of the other ; but, if there is any ground of com-

plaint against an Act of the House itself, against any indivi-

dual Member, or against any of the Officers of either House,

this complaint ought to be made to that House of Parliament,

where the offence is charged to be committed ; and the nature

and mode of redress, or punishment, if punishment is neces-

sary, nmst be determined upon and inflicted by them. Indeed

any other proceeding would soon introduce disorder and con-

fusion ; as it appears actually to have done in those instances,

where both Houses, claiming a power independent of each

other, have exercised that power upon the same subject, but

with different views and to contrary purposes *.

Each House has a right to originate and to pass such Bills

as to them may seem proper ; except that the Lords have, as

appears from several of the instances
-f-,

claimed the exclusive

right,

* See the proceedings in Shirley ings in Mr. Carew Raleigh's Bill, on

and Fagg, in 1675; and in Mr. Dun- the 6th and 8th of April, 1624, and 17th

comb's case, in 1697 ; and in the case of March 1625.—A Bill to this effect,

of Ashby and White. for the restitution in blood of Mr. Carew

t See the note in the second Volume, Raleigh, afterwards, in 1628, the 3d

upon this subject, in the Observations year of Charles the First, originated

on the Vlth division, under the head with the Lords, and passed both

KING.—See also Commons Journals, Houses.—On which subject the fol-

Vol. I. pp. 755, 758, 837, of the proceed- lowing anecdote is related in Dr.

Birch's

K 2
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right, that Bills for restitution of honours, or in blood, should

commence with them *; and the House of Commons have on

their part asserted, and I believe invariably preserved, the

exclusive exercise of the right, " That Bills of Supply, im-

" posing burthens upon the people, should be the grant of

" the Commons; and that the Lords should have no other

" voice, than, as one branch of the legislature, by their assent

" to give the authority of a law to the levying of those aids

" and taxes which the Commons shall think wise and fitting

" to

Birch's Life of Sir Walter Raleigh,

" Mr. Carew Raleigh mentions, That

" on his addressing himself to the

" Parliament to be restored in blood,

" King Charles the first sent to him,

" and told him plainly, that on the

" obligation of 10,000/. he had pro-

" mised the Earl of Bristol to secure

" his title to Sherborne Castle, and the

" estate belonging to it, against the

" heirs of Sir Walter Raleigh ; that

" now, being King, he was bound to

" make good his promise ; and there-

" fore, unless Mr. Raleigh would quit

" all his right and title to Sherborne,

" he neither would nor could pass his

" Bill of restoration.—Whereupon he,

" Mr. Raleigh, being then not twenty

" years of age, left friendless and for-

" tuneless, was prevailed on by the

" promise of a subsistence, to submit to

" the King's will."—The truth of this

story is confirmed by the title of the

Bill.—" An Act for Restitution in

" Blood of Carew Raleigh, son of Sir

" Walter Raleigh, late attainted of

" High Treason ; and for confirma-

" tion of certain Letters Patent made
" by our late Sovereign Lord King
" James to John Earl of Bristol, by
'* the name of John Digby Knight."

* It appears from the case of Lord

Bolingbroke, 20th of April 1725, and

from several other instances in the

Commons Journals, particularly in the

years 1732 and 1733; and in the case

of Earl Marischall, on the 28th of

March, 1760, and in Mr. Ogilvy's case,

4th of February, 1783, that " Bills for

" removing disabilities and incapaci-

*' ties arising from attainders," are not

considered by the Lords as compre-

hended within their Resolution of the

6th and 7th of May, 1702.—On the

1st of February, 1695, a Bill passed

the House of Commons " for reversins:

" the judgment given against Sir Wil-
" liam Williams, for what he did as

" Speaker of the House of Commons,
" and for asserting the rights and
" freedom of Parliament." As soon

as it is read a first time in the House of

Lords on the 14th of February, the

Lords appoint a Committee " to ex-

" amine what hath been done, upon
" Bills for reversing judgments which
" have begun in the House of Com-
" mons." On the 21st of February

the Committee report several instances,

and the Bill is immediately read a se-

cond time. But no effectual Bill ever

passed in favour of Sir W. W.
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" to impose*." Other Bills, of what kind soever, whether

relating to the Parliament itself, or to either House separately,

may have their commencement indifferently in either House -f.

At the same time it seems but reasonable, that Bills, which

have for their object the regulation of such matters as fall

more immediately under the cognizance of either House of

Parliament, should begin in that House which must, from

several circumstances, be more competent to frame the pro-

visions of the Bill in such a manner as to be best able to an-

swer the purposes intended by it J.—There is one Bill, which

begins neither with the Lords or Commons, but with the

Crown§; and that is, " A Bill for a general pardon/' This

is first signed by the Crown, and transmitted to both Houses

of Parliament, in each of which it has only one reading||. It

however

* See the resolution of the 3d of

July 1678.

-f-
The Septennial Act, in 1716, be-

gan in the House of Lords.—The Bill

for regulating Trials for Treasons, in

1696, began in the House of Com-

mons.—The Act, in 1735, for regu-

lating the quartering of soldiers during

elections, began in the House of

Lords.

J The Act for the precedency of

Lord Lindsay, in 17:5, began in the

House of Lords ; so did the Bill for

settling the Peerage of Great Britain,

in 1719.—So, in 1742, the Bill for re-

storing the Duke of Buccleugh to the

dignity and title of Earl of Don-

caster.—The several laws which have

passed for regulating Elections, and for

the exclusion of certain persons from

being eligible to be Members, have had

their commencement in the House of

Commons.

^ On the 13th March, 1710, Queen

Anne being attended with the Address

of both Houses, upon the occasion of

the attempt made by Guiscard on Mr.
Harley, then Secretary of State, in her

answer to the Address, recommends it

to them to make a law to punish with

death such attempts on the lives of

magistrates in tlie execution of their

duty. As soon as this answer is re-

ported to the House of Commons on
the 14th of March, they order in a
" Bill to make an attempt on the life

" of a Privy Counsellor, in the execu-
" tion of his office, felony, without
" Benefit of Clergy." See this Statute,

the gth of Queen Anne, ch. 16.

II
In a Bill of pardon, which was sent

from the Lords on the 23d of July,

i6io, a very extraordinary proceeding

took place : The Commons wishing

that an exception should be made
of Sir Stephen Proctor, desire a

conference with the Lords for this

purpose. The Lords agree to the

conference, and upon the representa-

tion of the Commons they order the

Attorney
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however afterwards again receives the Royal assent*, in the

same form with every other public Bill, and the answer is

" Le Roi le veut."

When a Bill has passed one House, and been sent to

the other, the provisions of which have been grounded,

not upon general notoriety, but upon special facts, that

are necessary to be proved by evidence, it is usual for the

House of Parliament to which the Bill is sent-f, to ask, either

by

Attorney General, with the pardon, to

attend his Majesty; and that by his

Highness's commandment, and in his

Majesty's presence, a clause may be

inserted for excepting the said Sir

Stephen.—This was done accordingly.

The clause was then read, and sent

down to the Commons, where it was

agreed to, and the Bill so amended

returned to the Lords.

* This is the later practice ; but it

appears from D'Ewes's Journal, p. 274,

that it was anciently otherwise. He
says, that at the close of the session,

on the 18th ofMarch, 1580, " The clerk

" of the Parliament having read the

" Queen's acceptance and thanks for

" the subsidy, did then, upon reading

" of the pardon, pronounce in these

" French words following, the thanks

" of the Lords and Commons for the

" same

—

Les Prelats, Seigneurs, Sf

" Communes, en ce present Parlement

" assembles, au nom de touts vos autres

" subjects, remercient tres humblement

" votre Majestie; &i prient a Dieu que

" it vous donne sante bonne, vie Sf

" tongue."—Nothing of this appears in

the Lords Journals.—See instances of

Bills of pardon, in the Lords Journals

the 19th, 20th, and 23d of May, 1690 ;

and the 30th of April and 3d of May,

1695; and in the Commons Journal,

of the 2d of May, 1695 ; 15th of July,

1717; and the 17th of June, 1747.

—

See also in the Lords Journals of the

20th of April, 1709, and the 15th of

July, 1717, a memorandum respecting

a mistake in the form of passing a Bill

of pardon there.—In the House of

Lords, the Lords sit uncovered during

the reading of the Bill, and at the

putting the question ; and when they

stand up to give their votes, they con-

tinue standing, so uncovered, till all the

Lords have done voting. In the House

of Commons, whilst the Bill is reading,

the same being signed by the King, the

House sits uncovered during all the

time of reading.

•f- See the instances of the 7th of

March, 1697 ; the 28th of January,

1715; 12th of July, 1721; 26th of

April, 1729; 15th March, 1731; 3d

and 15th of May, 1732 ; 16th of May,

1737; 3^"d i4*h of May, 1746.—See

also, in the Lords Journals, the 14th

reason for the protest of certain Lords

upon the question for passing the Bill

for regulating the proceedings of the

General Courts of the East India Com-
pany, the 26th of June, 1767, in which

it is said, " That whenever a Bill, ju-

" dicial in its nature, as aflfecting lega'

" rights
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by message or at a conterence, the grounds and evidence

upon which the Bill has passed ; and this evidence, whether

arising out of papers or from the examination of witnesses,

is immediately communicated. But farther than this it is

irregular for either House to proceed. To ask, why the

House, where the Bill took its rise, passed it in such or

such a manner ; or to acquaint the House, to which it is sent,

that it had passed unanimously
-f-

; are proceedings, that we
see, from several instances, have been objected to. It has

not, however, been unusual for either House to remind the

other of a Bill, which, from its importance, has appeared to

deserve greater dispatch, than the House of Parliament, to

Avhich it is sent, seemed inclined to give it.

We see, from the several precedents above cited, that

neither House of Parliament can take upon themselves to

redress any injury, or punish any breach of Privilege offered

to them by any Member of the other House:}:; but that, in

such cases, the usual mode of proceeding is, to examine into

the fact, and then to lay a state of that evidence before the

House of which the person complained of is a Member.

It

" rights and private property, has come relating to the Bill for reducing the

" up from the Commons, stating no National Debt, and the answer sent to

" facts as a ground for that Bill, or this message by the Commons on the

" stating facts, the evidence of which next day.—See messages between the

" does not appear in the preamble, the Lords and Commons, on the Isle of
" invariable practice of this House has Man Bill, June and July 1805.
" been, to desire a conference with the t See the 1st of February, 1661,

" other, to be informed, either of the and 22d of May, 1690, and 15th of

" facts, or the evidence to support such July, 1717.

" facts (if alleged) on which the Bill % See the proceedings upon Lord
" was originally framed ; and the Com- Danby's name being mentioned in the

" nions have on like occasions done House of Commons, as having given
" the same by this House." There are some information of great public con-

then references to several of those cern, on the 16th and 17th of Novem-
cases.—See the Lords message of the ber, 1691.

23d of May, 1786, for information
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It is true that, in the complaint against Lord Peterborough,

on the SPlh of January, 1701 ; and against the Bishop of

"Worcester in 1702, and the Bishop of Carlisle in 1710, no

message was sent to the Lords, to acquaint them that the

Commons had any inquiry before ihem touching a Lord

of Parliament : but the reason of this omission, in these

instances, I apprehend to be, that, though the subject of

complaint, which was that of Peers interfering in the elec-

tion of Members to serve in Parliament, has been always

considered by the House of Commons as a matter in which

their Privileges are materially concerned*, and on which

they ought to have redress, and which, in the instance of the

Bishop of Worcester, they actually obtained ; yet the House

of Lords have never, as I recollect, admitted the force of

this claim : nay, notwithstanding the resolutions of the House

of Commons, some Peers have actually claimed, and I

believe exercised, the right of voting, as freeholders, for

Members, to serve in the House of Commons. It would

therefore have been to little purpose to carry up to the Lords

a complaint against one of their Members
-f-,

for having com-

mitted what, in the judgment of that House, would have been

considered as no breach of the Privileges of the House of

Commons %.

Where

* See on the 2d of February, 1780, J I do not mean to justify this doc-

the report and resolutions of the House trine of the Lords. The resolution of

of Commons on a complaint against the House of Commons, which is re-

the Duke of Chandos, for interfering newed every session, appears to me to

in the election of a Knight of the Shire be founded in the true principles of the

for the county of Southampton. See constitution : and though it is every

the loth and lytli of December, 1779. day abused by a contrary practice, and

t To prove this, see the proceedings that abuse is overlooked by all parties,

and resolution come to by the Lords, yet when a flagrant instance occurs, it

upon the subject of the Bishop of is becoming the dignity of the House
Worcester, on the 20th of November, of Commons to vindicate their inde-

1702. pendence in this particular : and if the

private
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Where the cause of complaint is, words spoken by a

Member of either House of Parliament, reflecting upon the

other House, or any of its Members,—it appears, from the

several instances of the Bishop of Lincoln in 1614, of the

Earl of Suffolk in 1628, of Lord Digby in 1641, and of

Lord Haversham in 1701, how extremely difficult it is to

obtain any redress. The impossibility of ascertaining exactly

the expressions objected to, and the different meanings which

may be aflixed to the same set of words, according to the

tone and manner of the persons speaking, have, in the

instances referred to, rendered all these applications for

redress without effect. But there is still something further,

which makes the proceedings upon these occasions very

delicate. If disorderly expressions are used in either House

of Parliament, and are not taken notice of at the time, and

objected to by the House in which they are delivered, we have

already seen *, that the practice of the House of Commons
is, that they cannot afterwards be called in question, even by

the House itself; how much more difficult then is it for the

other House, who can have no information of these words

but from report, so to ascertain the form of the expressions,

and the meaning and intention of them, as to be able to fix

upon them the charge of disorder and irregularity ; and

therebj' to entitle themselves to claim redress from the House

in which they were spoken, or to desire such punishment may
be inflicted, as the party offending may be thought to deserve.

And here, as it cannot be too often repeated, I may be justified

in observing, that though the deliberations of Parliament

require the utmost freedom of speech, particularly with

regard

private situation of the Lord com- assert their own rights by a strong and

plained of will not admit of their pro- spirited resolution,

ceeding farther, they ought to repre- * See the note in p. 268 of the

hend this conduct in the Peer, and to second volume.

Vol. III. L



74 . LORDS:
regard to public measures, and to ministers, and men in

responsible situations, yet that this freedom ought to be

regulated in its use by the rules of decorum and good man-

ners*. The greater number of the Members of both Houses

are men of rank, of high birth, of large fortunes, and of

liberal education: There is no measure so reprehensible,

there never existed a Minister so guilty, but that both the one

and the other might be animadverted upon in the strongest

and severest manner, without violating that decency, or de-

parting from those forms of expression, which the character

of gentlemen requires to be observed one towards another-f-

:

And therefore, if there is any breach of these rules, if public

reprehension and accusation degenerate into private obloquy

and personal reflections, it is the duty first of the Speaker,

and, if he neglects that duty, then of the House itself, to

interfere immediately, and not to permit expressions to

go unnoticed or uncensured, which may give a ground of

complaint to the other House of Parliament, and tlrereby

introduce proceedings, and mutual accusations, between the

two Houses, which can never be terminated without difficulty

and disorder.

AVhere persons are already in custody of the Black Rod, or

of the Serjeant attending the House of Commons, or confined

by order of either House of Parliament, it is not consistent

with that independent equality, which ought to subsist be-

tween the two Houses, for the other House to interfere; but

if they have occasion for the presence of the person so com-

mitted, they usually signify their desire to the House which

committed

*See the second volume of this work, " cujus, aut in mores, contiimehose

;

p. ?32. " at de republica quae sentiat, libere."

t Cicero, in the first oration he deh- i Philipp. cap. ii.—I fear neither

vered in the senate against Anthony, Cicero, nor Demosthenes, nor iEs-

lays down this rule to be observed by chines, paid a strict observance to this

a public speaker :
" Non in vitam ali- rule.
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committed him, and ask their leave that he may be brought

up to them, in custody, in order to be examined*.

The case of Sir John Eppesly, in l628, is the first instance

that I find, in which the House of Commons began to question

the right of judicature claimed and exercised by the House of

Lords, in causes brought before them by appeal or otherwise
-f-,

especially Avhere either of the parties were Members of the

House of Commons: it does not appear from the Journals

what the subject matter was of this petition complained of;

whether it was an accusation against Sir John Eppesly, or a

cause in which he was concerned. After the Restoration, this

question began to be more openly and freely discussed: on

the 12th of December, 1667, a petition from one Fitton was

presented to the House of Commons; which being referred to

a Committee to be examined, they report, on the 22d of Fe-

bruary, that the petitioner's complaint, touching the jurisdic-

tion of the House of Lords, is fit to be argued at the Bar;

and a Committee is appointed to consider of the Privileges of

the House, and to inc^uire into the precedents concerning the

jurisdiction and manner of the Lords proceedings in cases of

that nature: I do not find, however, that this Committee ever

made any report |.. On the 2d of May, 1668, the House of

Commons first look up the question of the jurisdiction exer-

cised by the Lords, in the dispute between the East Lidia

Company and Skinner. The case was this : Skinner, the

plaintiff',

* See many of these instances under "Journal." See the Lords Journal,

N" 36. the 7th of March, 1580.

f It is said, in the fourth volume of ;}; It appears from Grey's Debates,

the Parliamentary History, p. 235, Vol. I. p. 90, that this business of Fit-

" That in March, 1580, causes of ap- ton's came before the Lords, not by

" peal between party and party came writ of error, but upon an original

" now to be tried at the Bar of the complaint.—See also the Lords Jour-

" House of Lords, and entered in their nals.—Bee also Grey's Debates, p. 10 1

.

L 2
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plaintiff, was a considerable merchant of London; the de-

fendants were the East India Company, and, in their right.

Sir Samuel Barnardislon as their governor. The complaint

was, that the Company had seized a ship and cargo of

Skinner's, and assaulted his person: Skinner, instead of com-

mencing his suit in Westminster-Hall, had recourse, in the

first instance, to the House of Lords; who gave him a hearing,

and awarded him 5,000/. damages*. Sir Samuel Barnardiston

and the Company, upon this, applied for redress to the House

of Commons ; who, after much debate and consideralion of

this matter in a Committee, resolve -j-, " That the Lords hav-

" ing taken cognizance of Skinner's petition, and over-ruling

" the plea of the Governor and Company ' originally,' is not

" according to the law of the land:" and direct this resolu-

tion to be delivered, in a message, at the Bar of the House

of Lords. These proceedings brought on a dispute between

the two Houses : Skinner was committed by the Commons
for a breach of Privilege ; the Lords levied the fine upon Sir

Samuel Barnardislon, and committed him till it was paid :

till at last the King was obliged to interfere, and desired that

all the proceedings upon this matter might be erased from

the Journals of both Houses ::|:.

On the 4th of March, 1669, the House of Commons order

a message to be sent to the Lords, to desire them to have a

regard to their Privileges, in the receiving and entertaining

an appeal, in which a Member of the House of Commons
was

* The proceedings upon this busi- preserved by Grey, and printed in the

ness, being at the King's recommen- first volume, p. 204, &) seq. And in

dation erased from the Journal, are p. 445, is Serjeant Maynard's argu-

inserted in the Appendix to this vo- ment, used by him at one of the con-
lume, N° 2. ferences, which, by an order of the

t Grey's Debates, Vol. I. p. 155. House of Commons of the 15th of

% There is much curious learning in April, 1671, vvas entered upon the

the several debates upon this subject, Journals.
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was a party. This message was by the House of Lords re-

ferred to their Committee of Privileges ; from which, on the

11th of April, 1670, the Lord Anglesey reports, " That the

" Lords do declare that their proceedings have been accord-

" ing to com'se of Parliament, and former precedents ; and
" that the Lords do assert it to be their undoubted right to

" receive and determine, in time of Parliament, appeals from
" inferior courts, though a Member of either House be con-

" cerned, that there may be no failure of justice in the land,"

and to this resolution of the Committee the House agree.

No further proceedings, however, were had between the two

Houses upon this matter, as they adjourned upon this day,

by the King's direction, to the 24th of October. But in May
1675, this dispute broke out again with great violence, in the

case of Shirley and Fagg*, and in that of Sir Nicholas

Stoughlon aoainst Mr. Onslow. It arose in this manner

—

The Lords had for some years past been endeavouring to break

in upon that claim of the Commons, " That the Lords have

" no right to alter or change the quantum or manner of any
" imposition laid by the Commons." Tlie discussion of this

question had brought on many and very warm altercations

between the two Houses, in the course of which, a doubt

was suggested, " By what right the House of Lords claimed

" and exercised the power of judicature in appeals, in causes

" in which not only Members of the House of Commons, but

" any Commoner whatever, was concerned -j?" This point

was

* See these proceedings collected, said in p. 120, " The next assertion of

and published in the State Trials, " the Commons, that it is an unsafe

Vol. VII, p. 453. " thing, in any settled government, to

"t"
In a book written by Arthur Lord " argue the reasons of fundamental

Anglesea, and published in 1702, in- " constitutions, is a very great truth

;

tituled, " The Rights of the House of " but, as true as it is, it cannot be of

" Lords asserted, with Remarks on the " weight enough to induce the Lords

" two late Conferences in 1671," it is " to forbear the justification of their

" riglits :
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was debated at several conferences. On the 15th of May,

1675, the House of Commons resolved, " That whosoever

" shall appear at the Bar of the House of Lords, to prosecute

" any suit against any Member of this House, shall be deemed
" a breaker and infringer of the Rights and Privileges of this

" House." And on the 28th of May they proceeded still

farther, by declaring, " That there lies no appeal to the

" judicature of the Lords in Parliament from Courts of

" Equity." The confusion which arose from this disagree-

ment interrupted all business. Persons committed by the

order of the House of Commons were attempted to be dis-

charged by a Habeas Corpus issued by the Lords : till at last,

there being to be found no other means to put an end to these

differences, the King was, on the 9th of June, compelled to

prorogue the Parliament *.

The

" rights : and when the Commons
" come to show in what manner they

" apprehend the arguing of the reasons

" of fundamental constitutions may be

" prejudicial to the Lords, they take

" occasion to question the Lords rights

" in judicature."—It was at one of

these conferences, that the Lords hav-

ing demanded, " Where is that record

" or contract in ParUament to be

" found, where the Lords appropriate

" the right of granting supplies to the

" Commons, in exclusion of them-

" selves ?" The Commons reply, " To
" this rhetorical question, the Com-
" mons answer by another question,

" Where is that record or contract,

" by which the Commons submitted,

" that judicature should be appro-

" priated to the Lords, in exclusion of

" themselves ? Wherever your Lord-

" ships find the last record, the Com-
" mous will show the first indorsed on

" the same roll. The truth is, Pre-

" cedents there are, where both sides

" do exercise those several rights ; but

" none how either side came by them."

—Upon this subject, consult a work

lately published by Mr. Hargrave, in-

tituled, " Jurisdiction of the Lords
" House of Parliament, according to

" ancient Records, by Lord Chief

" Justice Hale."

* The debates upon these questions

are very well related in the third vo-

lume of Grey, pp. 139 to 289; in the

course of which the Speaker, by the

direction of the House, gave their

thanks to Sir John Robinson, then a

Member for the City of London, and

Lieutenant of the Tower, for having,

" like a worthy person and trusty

" Commoner," done his duty, in obey-

ing the orders of this House, not to

release, or pay obedience to any writ

of Habeas Corpus for the release from

the
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The dispute, however, did not end here. Early in the next

session, on the l6th of November, 1675, the debate upon

Sir John Fagg's business was resumed ; and after much con-

sideration, the House on the ipth of November resolved,

" That whosoever shall solicit, plead, or prosecute any appeal

" against any Commoner of England, from any Court of

" Equity, before the House of Lords, shall be deemed and
" taken to be a betrayer of the rights and liberties of the

" Commons of England, and shall be proceeded against ac-

" cordingly." And copies of this resolution were ordered to

be fixed upon the Lobby doors, the gates of Westminster Hall,

of the several Inns of Court, and of the Chancery, " to the

" end that all persons concerned may take notice thereof/'

On the next day. Sir Nicholas Stoughton, and Mr. Shirley,

having in disobedience to this order prosecuted their appeals

against Mr. Onslow and Sir John Fagg, are both ordered

to be taken into custody. This was on the 20th November,

Saturday ; and on Monday the 22d, ihe King was once more

obliged to prorogue the Parliament*.

The

the Tower of Serjeant Pemberton, and passed through Westminster Hall,

the other lawyers committed by the Mr. Onslow on tins subject, relates

House of Commons. The Lords, upon the following anecdote ;
" Seymour

the 4th of June, 1675, addressed the " was the Speaker, and he seized

King to remove Sir John Robinson " Serjeant Pemberton with his own
for this act; but the King declined it, ''hand at the wicket of the Court

and gave for answer on the next day, " of Common Pleas, saying to him,
" That he had considered the circum- "' Serjeant Pemberton, you are the
" stances of the matter, and was not " prisoner of the House of Commons,'
" satisfied how, with justice, he could " and with his own hand also drew
*' remove him."—See in Grey's De- " him along quite up Westminster
bates. Vol. II[. p. 28a, Sir John Ro- " Hall, in the face of the Courts, and
binson's speech upon this occasion on « then delivered him to one of the

the 8th of June, 1675. On the Fiiday " Messengers."—Mr. O.
preceding (the 4th of June) the House
had voted their thanks to the Speaker, * See the proceedings of the Lords,
for having caused Mr. Serjeant Pem- in their Journal, with regard to this

berton to be taken into custody, as he resolution of the House of Commons.
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The differences which arose between the two Houses, in

relation to the mode of proceeding at the trial of Lord

Somers, and the other impeached Lords, in June, 1701, will

fall more properly under another title ; so that no other matter

of dispute occurs, until the famous case of Ashby and White,

which first began in the House of Commons on the 17th of

January, 170S, upon the question, " Whether an action lies

" at common law for an Elector, who is denied his vote for

" Members of Parliament*." The proceedings on this ques-

tion, and the several debates, with the record itself, are

collected and printed in one volume, in the year 1705 ; in

which debates will be found much parliamentary learning,

touching the rights and privileges of the House of Com-

mons-f.—About the same time, on the 18th of December,

1703, the Commons entertained another dispute with the

Lords, on the Lords having instituted an inquiry, and sent

for certain persons to be examined |., touching a plot, in

which one Macleane was supposed to be concerned, and

which the Queen's Ministers were actually making inquiries

into ; and under pretence that the Lords were, by this measure,

interfering

* See a very full state of this case, the several parties^ bringing the ac-

as drawn up by the Lords, the 27th of tions, are ordered to attend on that

March, 1704; and the Commons re- day. On the 3d of April, a Member

port of a Free Conference on this informing the House that he was

subject the 13th of March, 1704, in authorized, by the parties prosecuting

the Appendix to this volume, N° 1

.

the actions, to undertake to the House,

t On the 9th of March, 1 767, a that they " should be discontinued,"

complaint was made to the House, the House put off the hearing of the

That several actions of trespass on the complaint to the 9th. On the gth of

case had been brought against the April the same Member acquainting

sheriff of Pembrokeshire, for refusing the House, that the actions " were

the votes of persons at the last elec- " discontinued." The House resolve,

tion. A motion was made. That the " That they will not proceed to hear

matter of this complaint be heard at " the matter of complaint, of the said

the Bar ; but a debate arising, this " actions having been brought."

debate was adjourned to the i6th of

March, when it is ordered to be heard | See before Note in p. 59 of ihi$

at the Bar on the 6th of April; and volume.
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interfering with the prerogative, the Commons, on the 21st

of December, addressed the Queen upon this subject. On
the 12th of January following, the Lords took up this

matter : and, after having come to several resolutions, asserting

their rights to proceed in this inquiry in the manner they

had done, on the 17th of January they drew up a very long

representation to be laid before her Majesty ; to which the

Queen returned for answer the next day, " That she was very

" sorry for any misunderstandings that happen between the

" two Houses of Parliament, and thanked the Lords for their

" assurances to avoid all occasions for them." The Lords

went on with their examinations, notwithstanding several

attempts on the part of the Commons to interrupt them*;

and at the close they presented, on the 28th of March, 1704,

another address \ to the Queen, in answer to the represen-

tations of the House of Commons upon this subject ; and on

the 3d of April the Parliament was prorogued.

The conclusion to be drawn from the history of all these

transactions is, that it should be the endeavour of both

Houses, and of every Member of each House of Parliament,

to take care, in their proceedings, not to transgress those

boundaries, which the Constitution has wisely allotted to

them ; nor to interfere in those matters, which, by the rules

and practice of Parliament in former ages, are not within

their jurisdiction:^.. The determination of causes, whether

upon

* See particularly the Commons ad- % This was certainly the case, in the

dress of the 1 8th of February, 1703. jurisdiction exercised by the Com-

f Burnet says, " These addresses mons, against Floydd, N" 7. Having

" were drawn by the Lord Somers
;

inadvertently got into this difficulty,

" and were read over, and considered, it is curious to see how they labour,

" and corrected very critically, by a by false arguments, and precedents

" few Lords, among whom I had the which do not apply, to support what

" honour to be called for one."

—

they had done.

Vol. II. p. 378.

V(.L. IIL M
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upon Writs or Error, or by appeal from the Court of

Chancery *, has been long vested in the House of Lords

;

and has been, almost uniformly f, exercised by them with

that attention to justice and to the laws, as to do much

honour to themselves, and give perfect satisfaction to the

suitors. However the prejudices and contests of party may

have influenced the votes of particular Lords in their poli-

tical, or even in their legislative capacity, in their judicial

character they have maintained that purity and uprightness

of conduct, which ought to be the characteristic of Judges,

and which is peculiarly becoming that Court, the Court of

the last resort in the trial of all the property of these king-

doms. In the few attempts which were made by the House

of Lords, in the reign of Charles IL to extend their

jurisdiction to causes, not brought from inferior Courts, but

originating with them, they were opposed by the House of

Commons with such a weight of argument, so forcibly

supported upon the principles of the Constitution, that no

further endeavours of that sort have been |., or I trust ever

will be, made. On the other hand, the Lords ought not to

intermeddle

* See Sir Matthew Hale's " Juris- " minds, but that there has been some
" diction of the House of Lords " kind of provocation, that has given

" according to ancient Records," " the first rise to it. Pray, my Lords,

chapters 20 and 31, pubHshed by "forgive me, if, on this occasion, I put

Mr. Hargrave. "you in mind of Committee dinners,

+ That this was not always the case " and the scandal of it ; those droves of

appears from a speech made by Lord " ladies that attended all causes : it

Shaftsbury, in 1675, upon the dispute " teas come to that pass, that men even

between the two Houses, in the case " hired, or borrowed of their fiiends,

of Shirley and Fagg. Lord Shafts- " handsome sisters or daughters to de-

bury, arguing in favour of the Lords " liver their petitions." Lords Debates,

judicature, says, " I have heard of Vol. I. p. 165.

" twenty foolish models and expedients

" to secure the justice of the nation, X ^^^ ^^^> '^°
35' *^^ ^^^^ ^^ Lord

" and yet to take this right from your Wharton and Mr. Bathurst, on the

" Lordships. I must deal freely with 20th and 28th of January, 1703, with

" your Lordships : these thoughts the resolutions of the House of Com-
could never have arisen in men's mons thereupon.
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intenneddle with, but to leave to the House of Commons,
that jurisdiction and those rights, which they, on their part,

are equally entitled to :' I mean the exclusive right of judging

in all matters relating to their privileges, and to the election

of their own Members; and of granting, arranging, and

disposing of all aids and taxes to be levied on the people.

We see that, whenever either House has, from inadvertence,

resentment, or any other cause, transgressed these bounds,

and endeavoured to extend their own rights, or to usurp

those which belong to the other, confusion and disorder have

immediately followed ; and in several instances the Crown

luis been obliged to prorogue or dissolve the Parliament,

in order to put an end to those disgraceful scenes, which

altercations between two branches of the legislature must

exhibit to the subjects of Great Britain, and to all Europe.

M 2
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Particular Lords attended by a Committee of the

House of Commons.

1. /^N the 13lh of May, 1624, a Committee is appointed
^'^

to attend the *Archbishop of Canterbury, and inform

him of a book written by Dr. Richard Montague, " fraught

" with dangerous opinions of Arminius, quite contrary to

" the estabhshed articles/' On the 7th of July, 1625, " in

" the next Parliament," Mr. Recorder reports the Arch-

bishop's answer, for which, and for his conduct on this

occasion, the same persons are directed to return him the

thanks of the House.

2. On the 23d of October, 1667, a Committee is appointed

to wait upon Prince Rupert and the Duke of Albermarle,

to inquire of them what they know concerning the miscar-

riages in the late war.—See their report on the 31st of

October.—See an address to the Duke of York on the 9th

of November.—See also the 2d of March, where Members

are ordered to attend the Dutchess of Albermarle.

3. On the 10th of February, 1673, a Committee is ap-

pointed to attend Lord Shaftsbury, to know what information

he can give touching an altar and crucifix, said to be at Mr.

Pepys's.

* This Archbishop was George Ab- book, on the 24th of August, 1628,

bot, who had been advanced to that he consecrated this very Richard Mon-

see in April, i6ii. Not long after tague to the see of Chichester,

this transaction relating to Montague's
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Pepys's. On the 13th, Sir William Coventry reports Lord
Shaftsbury's answer. See the l6th of February.

4. On the 29th of April, 16"78, a Committee is appointed

to attend the Lord Chancellor, to know by what means, or

upon whose motion, certain persons were turned out of the

Commission of the Peace*.

5. On the l6th of November, I69I, a motion is made and

question put, that a Committee be appointed to wait on Lord
Danby for some information he could give ; it passed in the

negative: but a conference is immediately appointed, to ac-

quaint the Lords that, as the information the Commons had

received related to a Peer of the realm, they, out of respect

to the Peerage, thought it most proper to lay the matter before

them.

6. On the lOlh of November, 1702, a Committee is ap-

pointed to thank the Duke of Ormond, Sir G. Rooke, and

the Earl of Marlborough, for their signal services.

7. On the 14lh of December, 1704, a Committee is ap-

pointed to attend the Duke of Marlborough, and in the name
of the House, to congratulate him upon his safe arrival, and

to give him the thanks of the House for his eminent services.

* See on the 24th of March, 1678, in order to know the circumstances

the report from the Committee, that of granting Lord Danby's pardon,

had attended the Lord Chancellor,
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OBSERVATIONS.

The practice of appointing Committees to attend certain

Lords, and to receive and report to the House of Commons

such information as they could give upon particular subjects

then under inquiry, seems to be a mode of proceeding,

adopted and substituted in lieu of desiring the personal

attendance of such Lords to be examined to those points.

But, from the nature of the proceeding, it must have been

very defective to answer its particular purpose. In a personal

examination many questions occur, which arise out of the

evidence, and could not,be thought of on first sending the

message ; and therefore the House of Commons have very

properly, in the latter instances of Lord Sandwich, Lord

March, and Lord Cornwallis, departed from this practice,

and have desired the attendance of the Lord in person, to

receive his vivd voce evidence *.

* See what is said upon this sub- observations upon title " Lords ad-

ject in page 7 of this volume, in the mitted into the House of Commons."
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SUPPLY.

I. Right ofgranting and appropriating in the Commons.
II. Lords interfere in matters of Supply.

III. Bills of Supply to be presented by the Speaker.

IV. Rules of the House in matters of Supply.

V. Incidental Proceedings relating to the Grant of Supply.

VI. Bills tacked to Bills of Supply.

VII. Petitions on matters of Supply.

I. Right of granting and appropriating in the

Commons.

]. /^N the 1st of March, 1609, in a message sent to the

Lords, it is said, " With respect to the subsidy, which
" for that it ever moveth from the House of Commons, we
" will take consideration thereof in due time."

2. On tlie 20th of March, 1623, resolved. That three sub-

sidies be granted by this House, and three fifteenths, to be

levied in such time and mariner as they shall please afterwards

to appoint; and to be paid into the hands, and expended by the

direction of such Committees or Commissioners, as shall here-

after be agreed on in this session of Parliament.

3. On the 21st of February, 1625, a Committee of the

House is appointed to consider of several petitions about

money formerly granted, and of all things concerning the

account
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account of the three subsidies and fifteenths ; with power to

make a Sub-committee for auditing the accounts, and pre-

paring them for the Grand Committee.

4. On the 17th of June, 1628, the Lords complain, at a

conference, of the preamble of the Bill of Subsidy, " Wherein
" the Lords were excluded, contrary to anticnt precedents,

" thouffh the last were so ; and the Lords desire that the

" words " Commons" may be put out; and desire a warrant

" from this House, that the Committee may so amend it/'

The Journal says, " This course was not liked in this House,

" as being of a dangerous example in point of consequence/'

The next day, the 18th, a message is sent to the Lords to

acquaint them, " That the House were in consideration of the

" matter propounded yesterday by the Lords at a conference,

" but that we hear their Lordships have passed the Bill*."

5. On the 29th of April, 1668, a Committee is appointed to

bring in a clause for keeping the monies granted by this Bill

of Supply in the Exchequer, distinct from all other monies

;

and that the money shall be issued for setting out a fleet this

summer, and in pa^'ing of seamen for this expedition, and
" to no other use or purpose whatsoever-f-."

6. On
* See the words of this message " proviso ; the end of which was, " to

in the Lords Journal of the 17th of '' make all the money that was to be

June. " raised by this Bill to be applied only

t Lord Clarendon observes on a si- " to those ends to which it was given,

milar proposition made by Sir G.Down- " which was the carrying on the war,

ing some time before ;
" The Solicitor " and to no other purpose whatsoever,

" General brought in the Bill for " by what authority soever," with

" Supply, according to course, in that " many other clauses in it so mon-
" form as those Bills for money ought " strous, that the Solicitor, and many
" and used to be; and after it had " others who were most watchful for

" been read a second time, when it " the King's service, declared against

" was committed, Downing offered his " it as introductive to a common-

wealth,
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6. On the 11th of November, 1675, resolved*, That the

supply for building the ships shall be made payable into the

Exchequer, and shall be kept separate, distinct, and apart from

all other monies, and shall be appropriated for the building and

furnishing of ships, and that the account for the said supply

shall be transmitted to the ' Commons' of England in Par-

liament.—See the 26th of October, 1675, and the 5th of

March, I676.

7. On the 7th of January, I68O, resolved. That whosoever

shall hereafter lend, or cause to be lent, by way of advance,

any money upon the branches of the King's revenue, arising

by Customs, Excise, or Hearth-money, shall be judged to

hinder the sitting of Parliaments, and shall be responsible

for the same in Parliament
-f*.

8. On the 18th of November, 1693, resolved. That who-

soever shall lend any money upon the credit of the Ex-

chequer in general, towards the maintenance of the fleet for

the next year, ' this House ' will take care to see them repaid

with interest, out of the next aids to be granted for the

fleet.

9. On the 1 5th of May, 1711? resolved. That the applying

any sum of unappropriated money, or surplusages of funds,

to

" wealth, and not fit for monarchy," upon this motion, in Grey's Debates,

—Lord Clarendon's Contin. p. 315.

—

Vol. III. p. 446, particularly Mr.

See further, in pp. 316, 317, <?f seq. the Sacheverel's speech, with his reference

arguments that were used for and to former precedents of a similar

against this proviso, at the Committee proceeding.

of Council, which met in Lord Cla- t A similar resolution is passed the

rendon's bedchamber, he being ill in same day, respecting persons accepting

bed ; the King present." or buying tallies of anticipation.

* See the debate, which passed

Vol. III. N
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lo uses not voted or addressed for by Parliament, hath been

a misapplication of the public money.

10. On the 10th of March, 1713, a Committee is appointed

to inquire into the management and application of all sums

of money, which have been collected for repairing any par^

ticular highway, by virtue of any act passed since her

Majesty's accession.—See the 1st and 17th of February, 1726.

—See also the 27th of January, and 12th of March, 1752.

11. On the 18th of November, 1760, when the King, in his

speech from the throne, desires a provision may be made for

his Civil List, he addresses himself only to the House of

Commons.

12. On the 12th of January, 1784, resolved, That for any

person or persons in His Majesty's Treasury, or in the Ex-

chequer, or in the Bank of England, or for any person or

persons whatsoever, employed in the payment of public mo-

ney, to pay, or direct or cause to be paid, any sum or sums

of money, for or towards the support of services voted in

the present session of Parliament, after the Parliament shall

have been prorogued or dissolved, if it shall be prorogued or

dissolved before any Act of Parliament shall have passed ap-

propriating the supplies to such services, will be a high

crime and misdemeanor, a daring breach of a public trust,

derogatory to the fundamental privileges of Parliament, and

subversive of the constitution of this country *.

* See the observations upon this " Proceedings relating to the grant of

resolution, under title " Incidental " Supply."
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OBSERVATIONS.

The earlier accounts of the manner in which the Crown
obtained aids, as well from the Clergy as the Laity, together

with the disputes which continually arose upon that subject,

are to be found in the first and second volumes of the Par-

liamentary History, and in the Rolls of Parliament, and other

records and chronicles to which that compilation refers.

Whenever any extraordinary aid was necessary for the pur-

poses of carrying on a war, or for any other object, to which

the established revenue of the Crown*, arising from its

estates, or from those dues and services annexed to the

lands, which were held immediately of the Crown, was not

adequate,— it was a principle not only of the English con-

stitution, but of the governments of France and Spain, and of

all the other nations which were established upon the ruins

of the Roman Empire-f", that the Crown should, in order to

obtain

* See in the Appendix, N° 3, a very

curious record, taken from Rymer's

Foedera, Vol. X. p. 113," as translated

by Anderson in his History of Com-

merce, Vol. I. p. 248, which exhibits

the annual revenue of the Crown in

the year 1421, with its application.

+ Upon this subject I should parti-

cularly recommend to the reader to

peruse the sixth and seventh chapters

of Lord Molesworth's Account of Den-

mark, published in 1694 ; together with

his Lordship's translation of Hotto-

man's Franco-Gallia, printed in 1711,

chap. 10th, nth, 15th, and 18th.

—

There is a very curious anecdote related

in a tract published by John Hampden,

Esquire, in 1 692, and cited in the note

to Kennet's History of Charles II.

P- 397. where Mr. Hampden says,

" That discoursing about ten years

" before, at Paris, with the famous his-

" torian Mezeray, about the difference

" of the government of France and
" England, Mezeray broke out into

" these expressions with transport, " O
" fortunatos nimium, sua si bona noriiif,

" Aiigligena ! We had once in France
" the same happiness, and the same
" privileges, which you have

—

our lavK

" were made by representatives of our

" own choosing—our money was not

" takenfrom us but by our own consent

" — our Kings were subject to tlu rules

N 2
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obtain this assistance, apply to the Estates, in whatever form

they existed ; and should have no power in itself of levying

this aid, without the consent of the people, and subject to

such rules and conditions as they should choose to impose*.

After

" of law and reason.—But now, alas !

" we are miserable, and all is lost!

—

" Think nothing too dear to maintain

"these precious advantages; and if

" ever there be occasion, venture your

" life, your estate, and all you have,

" rather than submit to the miserable

" condition to which you see us re-

" duced."—The following anecdote

told by the Duke de St. Simon, and

which he said he had from M. de

Marechal, surgeon to Louis the XlVth,

confirms the truth of Mezeray's obser-

vations : " In the year 1710, when
" large sums were wanting for carrying

" on the war, and the people of France

" were extremely oppressed by the

" burthens they already laboured un-

" der, the ministers proposed a new
" tax, under the name of A Roi/al

" Tenth, and presented the plan for

" raising it to the King. Accustomed
" as Louis was to the imposition of

" the most enormous taxes, he could

" not help being shocked at this

;

" his uneasiness even appeared in his

" countenance. His domestics ob-

" served it, and Marechal, from whom
" I had this anecdote, ventured to

mention to the King, That he

" had observed a degree of melancholy
" hang about him for these several

" days, and that he had fears for his

" Majesty's health." Louis acknow-
" ledged to him, that he was in great

" uneasiness, and expressed himself in

" a general way, on the present pos-

" ture of affairs. Having within eight

" or ten days recovered his ordinary

" tranquillity, he sent for Marechal,

" and taking him aside, said, " Now
" that I feel myself at ease, I must tell

" you the cause of my anxiety, and by
" what means I have got rid of it."

" He then informed Marechal, that the

" urgent necessity of his affairs having

" compelled him to impose new. taxes,

'' his compassion for his subjects, and
" his unwillingness to make free with

" every person's property, had greatly

" distressed him on the occasion. At
" last, added the King, I opened my
" mind to Father Le Tellier, (who was
" at this time the Confessor) Le Tellier

" desired some days to think of the

" matter. He has now brought me a

" consultation of the subtlest doctors

" of the Sorbonne, who all agree,

" " That the whole propertj/ of my stib-

"jects is mine personally ; and that when

" / take it from them, I take nothing

" but ivhat is my own." This decision

" has restored the ease of mind I had
'' lost."—Since the former publication

of this volume, a great alteration has

taken place in the French constitution,

particularly upon the subject of grant-

ing supplies and imposing taxes ; and

71010 (in the year 1817) a still greater al-

teration subsists from what has been the

acknowledged constitution of France

for several centuries.

* " Y a t'il Roy, ou Seigneur sur

terre, qui ait pouvoir, outre son do-

maine, de mettre un denier sur ses

subjets, sans octroy et consentementde

ceuz qui le doivent payer, si non par

tyrannise ou violence?"—Memoires

de
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After a variel}^ of struggles and endeavours, on the part of the

Crown, to usurp this extraordinary power, it Avas at last

declared by one of the articles of the Great Charter obtained

from King John in the year 1215 *.—" Nullum sculagium vel

auxilium ponamus in regno nostro, nisi per commune con-

silium regni nostri ; nisi ad corpus nostrum redimendum, et ad

primogenitum filium nostrum militem faciendum, et ad primo-

genitam filiam nostram semel maritandam : et ad hoc non fiet,

nisi rationabile auxilium. Praeterea volumus et concedimus,

quod omnes civilates, et burgi, et villae, et barones de quinque

portubus, et omnes portus, habeant omnes libertates et omnes

liberas consuetudines suas, et ad habendum commune consi-

lium regni de auxiliis assidendis, aliter quam in tribus casibus

pvEediclis. Et de scutagiis assidendis, submoneri faciemus

Archiepiscopos, Episcopos, Abbates, Comites, et Majores

Barones regni, singillatim per literas nostras : et praeterea

faciemus submoneri, in general!, per vicecomites et ballivos

noslros, omnes alios qui in capite tenent de nobis, ad certum

diem, scilicet ad iermimim qiiadraginta dieriim ad minus, et ad

certum

de Comines, liv. v. ch. 9. " Le Roi a very curious account of two assem-

Charles VII. fut le premier, lequel blies of the Cortes of Castile, which

gaigua & commen^a ce point, que met in 1390 and 1406, with a copy of

d'imposer tailles en son pays & a son the King's writ of summons, and the

plaisir, sans le consentement des etats names of the Members returned, and

de son royaume."—Memoires de Co- the places for which they were elected,

mines, liv. vi. ch. 7.—See the History —Montesquieu, speaking of the Eng-

of the Wars of the Commons of Cas- jjsh constitution, says, " On verra, que

tile, in the beginning of the reign of » c'est des Germains que les Anglois

Charles V. written by Geddes ; in «< ont tire I'idee de leur gouvernement

which there are very many striking « politique. Ce beau Systeme a ete

similarities between those disputes, and « trouve dans les Bois."

the differences which arose in the next [)e I' Esprit des Loix, liv. xi. c/t. 6.

century between Charles I. and the

Commons of England. Unfortunately * Now 600 years ago.—The duration

for Spain, the event of their struggle of the republic of Rome, from the ex-

was not so successful as that of this pulsion of theTarquins, ui the year 245

country was.—Geddes's Tracts, Vol. I. U. C. to the Battle of Pharsalia, in 706

p. 221.—See also in the same vol. p. 356, U. C. was only 461 years.
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certum locum ; in omnibus literis submonitionis illius, causam

submonitionis illius exponemus : et, sic factd submoniti©ne,

negotiuni procedat ad diem assignatum, secundum consilium

eorum qui praesentes fuerint, quamvis non omnes submoniti

venerint*/' In addition to this declaration Edward I. being

engaged

* I have given this extract at length,

from the Great Charter granted by

King John, on the 15th of June, in the

year 1215, and which is preserved in

M. Paris's History, p. 215, because

(which is very remarkable) some of

these very important clauses are totally

omitted in the charter of the gth

Henry III. in 1225, printed in the

Statutes at Large, as the first Statute

now in being, under the title of Magna
C/iarta : notwithstanding that the same

historian says, " Quod chartse utro-

" rumque regum in nuUo inveniuntur

" dissimiles." Matt. Paris's History,

p. 272.—See Sir William Blackstone's

Introductory Discourse to the Great

Charter, with the account given there

of these and other variations.—An in-

genious writer, observing upon the

words of the summons, " to the Arch-

" bishops, Bishops, Abbots, Earls, and

" Greater Barons, singillatim per lite-

" ras,"—and, " prsBterea faciemus sum-
" moneri in generali, per vicecomites

" et ballivos nostras, omnes illos qui de

" nobis tenent in capite,"—remarks,

" That this is a passage which seems,

" beyond all controversy, to point out

" the constituent Members of the Great

" Council of the kingdom in those

" days."—Reeves's History of English

Law, Vol. L p. 164.—Another thing

remarkable in this extract is, thatjortj/

days at the least is the period then fixed,

at which the persons so summoned are

to meet. It has been long admitted,

" That all grants to the Crown, and all

" taxes imposed on the people, must
" originate with the House of Com-
" mons, which Commons, we have

" seen, were 600 years ago designated

" by " Omnes illos, qui de nobis tenent

" in capite." The great security which

this nation has for the preservation of

its Rights and Liberties, is (1.) That no

talliage can be imposed, but what shall

be granted by the House of Commons.
—(2.) That no person shall be a Mem-
ber of that House of Commons, who
shall not possess an acknowledged pro-

perty to a certain given amount ; or be

the eldest son of such persons : and

(3.) That the House of Commons can

impose no burthens on the people at

large, which the Members tliemselves

will not be individually compelled to

bear their proportional share of.

It does not appear, from any Record,

or History, that I have met with, that

the people at large had ever, at any

period, a right to give their voice for

the election of Members to serve in

Parliament.—The Statute of the 7th

Henry 4, ch. 15, (which passed in the

year 1406) supposes, that the Members
for counties are to be elected by those

only who have a right to attend

the County Court (who, according to

Blackstone, vol. 3, p. 36, were the Free-

holders of the County). And the riot

and confusion, which was found to

attend so numerous a body of Electors,

compelled the Legislature to pass the

Statute of the 8th Henry VI. ch. 7,

which limited the Franchise to those

Freeholders
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engaged in great and difficult undertakings, and being thereby

compelled to take measures for the raising of money which

were not entirely conformable to this restriction, was obliged,

in the year 1306, at the request of the Parliament then as-

sembled, for their further security upon this important point,

to consent to the statute De Tallagio non concedendo *
; by

which it is enacted, " That no tallage or aid shall be taken or

" levied by us, or our heirs in our realm, without the good
•' will and assent of Archbishops, Bishops, Earls, Barons,

" Knights, Burgesses, and other freemen of the land-f-."

During the reigns of the three Edwards, the grants were

made by the Clergy for themselves ; by the Earls, Barons, and

Knights for themselves ; and by the communities of the coun-

ties.

Freeholders only who should have

lands or tenements to the value of 40
shillings by the year

—

\_Mem.: 40 shil-

lings was in the 8th year of Henry VI.

equal in value to six times that sum in

the year i8oo, or to \il. per annum,

according to Sir Geo. Shuckburgh's

Tables.] And the value of money has

so decreased since the year 1800, that

it may be fairly stated, that a qualifica-

tion of forty shillings per annum, in

the year 1430, is now equal to 20/.

But indeed the securities before men-

tioned, arising from the qualifications

oi the elected, and their being necessa-

rily subject themselves to whatever

burthens are imposed on the people

at large, makes it a matter of more

indifference, who shall be the electors.

* The compilers of the Parliamen-

tary History, Vol. I. p. 108, with their

usual partiality, and without adverting

to the words before cited from the

Great Charter, and declared near a

century before, call this statute De
Tallagio non concedendo, "A step into-

" the prerogative, much bolder and wider
" than what was made by the gaining

" of the great Charter, or that of the

" Forests ; and that it may be truly

" said to be the foundation of our

" present parliamentary grants to the

" Crown."^See in Blackstone's Intro-

ductory Discourse, containing the His-

tory of the Great Charter, his doubts,

whether this Statute is a separate Act

of Parliament, or only a contemporary

Latin abstract of two French charters

granted before. Laio Tracts, p. 343.

t I do not mean, in this place, to

give a history of the modes in which

taxes have from time to time been

imposed. Those who desire to be in-

formed upon this important part of the

History of this Constitution, may con-

sult the arguments of Mr. Hakewill and

others, which are published in the 1 1 th

volume
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ties, and the citizens and burgesses, for themselves* : and we

find that in the reign of Edward IV. so late as the year 1472,

the

volume of the State Trials, from p. 29

to 65 ; and the accounts in Rushworth,

and the writers of those times, of the

differences between Charles I. and his

Parliament, in which there is much

learning upon this subject.

• The following extract froraMadox's

Baronia Anglica, book 1st, ch. 6th,may

throw some light upon this subject

:

" There were several devices practised

" both by the clergy and laity, to

" wrong the King of his services and

" dues. Amongst others, one was,

" when the summons ad habendum

" servitium had been issued, several of

" the barons and knights would appear

" before the constable and marshal!,

" and would proffer one-half, one-third,

" or may be a smaller part of their due

" service. The constable and marshall,

" for want of better information, often-

" times admitted these unfair proffers

;

" and the admittance of these fallacious

" proffers being repeated, they served

" to make precedents against the King.

" By these means, in process of time,

" it became very doubtful, for what
'' number of knights fees each baron

" and tenant in chivalry was answer-

" able. Where the King's officers

" charged 20 knights fees, perhaps the

" baron so charged admitted of no
" more than four. In like manner in

" relation to aids and escuages. If the

" King's officers demanded escuage for

" 40 knights fees, the baron, of whom
" it was demanded, pretended to pay
" for no more than ten. When things

" were brought to this state, the Kings
" of England lost a great part of the

" service of the shield, due from the

" barons and knights. This proved to

" be a matter of no light consequence.

" —For then, the Kings being no lon-

" ger able to assess and levy their aids

" and escuages in the old seignieurial

" way, as had been used in the reigns

" of Henry the lid. Richard the 1st.

" and King John, from thenceforth

" could do nothing of this nature effec-

" tually, but by common counsel and

" consent. They found it therefore ne-

" cessary to call together their barons,

" prelates, tenants in capite,and others,

" to a treaty or parley, in order to set-

" tie and adjust all payments by com,-

" mon accord. And this consent was
" so necessary, that in the first year of

" Edward the lid. Walter de Staple-

" don. Bishop of Exeter, one of the

" executors of Thomas Bitton, the late

" Bishop, complained to the King in

" his council. That whereas the said

" Thomas died before the time when
" the earls, barons, and commonalties

" of counties in England had granted

" to the King for his subsidy a twen-

" tieth of their moveable goods, and
" the tenants of the antient demesnes
" of the Crown a fifteenth of their

" moveable goods, and that the said

" Thomas, deceased, was never in his

" life-time requested to grant to the

" King the said subsidy, nor gave his

" consent to the grant thereof; that

" nevertheless the taxers and collectors

" of the said twentieth and fifteenth, in

" the county of Devon, had taxed the

" goods and chattels which the said

" Thomas had on the day of his death,

" in the said county, to the said twen-

" tieth and fifteenth, and were about

" to levy the same unjustly. The King
" being willing to have justice done,

" ordered.
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the Commons having voted a supply to be levied according to

a proportion out of all lands and tenements*, the Lords spi-

ritual and temporal did also tax themselves, by way of grant

unto the King, the tenth part of one whole year's revenue of

all and singular their lands and possessions. The forms of

these extraordinary grants were either in tenths or fifteenths, or

by way of subsidies-f-; or a tonnage upon wines, and poun-

dage or prisage upon goods:[.. The first tax which appears

to

" ordered a writ to issue out of his ex-

" chequer, commanding the said taxers

" and collectors to forbear to levy the

" said subsidy on those goods and

" chattels, whereof the said Thomas
" was possessed on the day of his

" death, until the fortnight after Easter

" next. That then either in Parlia-

" ment, or where else the King should

" appoint, it might be finally discussed,

" what was rightfully to be done in this

" case. The writ is, Hil. Term, Brevia

" 1st Edward lid. Rol. 97 a. Several

" others used the like allegation, Quia
" non asseiisit, and were thereupon dis-

" charged by the Court of Exchequer
" of the sums demanded of them."

" See the proceedings in these other

cases at length in the same book,

pp. 118, 119, and 120.

* See the Rol, Pari. Vol. VI. p. 4.

N"' 8 and 9.

f See Anderson's History of .Com-

merce, Vol. I. p. 146.

;}: It is said in the second volume of

Parliamentary History, p. 450, that a

tenth or fifteenth was a tax of money

laid upon a city, borough, or other

town, throughout the realm ; and so

called, because it amounted to a
||
tenth

or fifteenth part of that, which the city

or town had of old been valued at ; and

Vot. III.

II
See Lord Coke's Speech,

therefore every town knew what the

amount of these were : whereas a sub-

sidy was raised upon every particular

man's goods or lands, and therefore was

uncertain.—In the first volume of An-

derson's History of Commerce, p. 133,

it is said, " It is now become imprac-

" ticable to ascertain the manner of the

" laying the said tax of tenths and ff-
" teenths, though imposed the last time
'' so lately as in the former part ofJames
" the First's reign. For many, it seems.

" in old times compounded with the

" King's collectors for a round sum

;

" and many others had exemptions.

" Yet, after all, it seems not a little

" strange, that none of the records or

" books of accounts, remaining in the

" King's Exchequer, should clear up
" this seemingly plain point, which has

" hitherto puzzled so many understand-

" ing persons to ascertain."—But see

in M. Paris's Hist. Angl. p. 320, a let.

ter sent by Henry the Illd. to the col-

lectors in the several counties and dis-

tricts, describing the mode in which a

fortieth, that had been granted, as an

aid to the King, in 1232, should be

assessed and collected. Amongst other

things, the letter directs, " Quod de
" qualibet villa integra, eligantur qua-
" tuor de melioribus et legalioribus

" hominibus,

Pari. Hist. Vol. IV. p. 343.

o
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to have been laid upon land, was in the year 1411*, the

13th of Hen. IV. ; when the Commons, l)y the assent of

the Bishops and Lords, granted to the King, that every

person possessed of 20/. by the year, above all charges,

should pay 6s. 8d.—In the year 1746 §, the l6th of Edward

IV. a new and yet unheard of imposition was demanded,

called a Benevolence; which was not compulsory, but the

richest and principal persons in the country being called

before the King, he explained to them the cause and necessity

of the war begun by France, and required them, out of

gratitude and kindness, that they would freely give him some

aid in money, towards the maintenance of the war and army.

However voluntary such a grant might appear to be, it

was soon discovered, that, by the intluence and terror of

the King's authority, it would become a matter of compulsion ;

and therefore, in the very first year of Richard III. 1483,

this new species of imposition was condemned and abolished ;•

or, as the Act more emphatically expresses it, " shall be

" damned and annulled for ever-f-." But the remembrance

of it remaining, with the effect it had in bringing money

into the King's cofl'ers, Henry VII. attentive to every mode

that had been or could be devised for draining his subjects

of their riches.]:, revived it again, but with the authority of

Parliament ; that is, says Lord Bacon ||,
" The Commons

" finding,

" hominibus,unacum prsepositis singu- § Pari. Hist. Vol. II. p. 349.

" larum villarum, per quorum sacra- f See Stat. 1 Rich. III. ch. 2, and

" mentum, quadragesima pars omnium also the 13th Charles II. Stat. 1, ch. 4.

" mobilium taxetur at assideatur, super J Pari. Hist. Vol. II. p. 434.

" singulos." It then proceeds to give
||
Lord Bacon, in his account of this

directions for assessing the assessors
;

transaction in the History of Henry

and in what manner the roll shall be VII. adds, " There is a tradition of a

made up, and the money paid arid " dilemma that Bishop Morton, the

secured, till it should be transmitted ad " Chancellor, used, to raise up the

Novum Tempium Loiidiiiense. "Benevolence to higher rates; and

* Pari, Hist. Vol. II. p. lao. Rot. "some called it his fork, and some

Pari. Vol. II. p. 648. N" 10. " his crutch. For he had couched an
" article
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''^ finding, by the Chancellor's speech, the King's inclination,

" consented that commissioners should go forth for the levying

" and gathering a Benevolence from the more able sort*.''

And we find that Henry VIII. in the 35th year of his reign,

again renewed this plan for raising money ; and in the

year 1544 appointed commissioners to collect it§. In the

year l6l4, a BenevolenCe was set on foot, upon which Mr.

St. John gave his opinion publicly, that it was against law,

reason, and religion ; for this declaration, however, he -vvas

prosecuted in the Star Chamber, and condemned in a fine

of 5,000/. and to be imprisoned during the King's pleasure-i*.

All these extraordinary means of raising nioney upon the

subject:|:, without the grant and consent of Parliament, were

too

" article in the instructions to the com-
" missioners who were to levy the Be-
" nevolence :

—" That if they met with

" any that were sparing, they should

" tell them that they must needs have,

" because they laid up ; and if they

" were spenders, they must needs have,

" because it was seen in their port

"und manner of living."—So neither

" kind came amiss."—Bacon's Works,

Vol. II. p. 303.
* Hall's observation upon this trans-

action. Pari. Hist. Vol. II. p. 436, is a

very wise one :
" By this, says he, a

" man may perceive that what is once

" practised for the utility of a Prince,

" and brought to a precedent by matter

" of record, may be turned to the great

" prejudice of the people; if rulers in

" authority will so adjudge and deter-

" mine it."

§ There is a curious paper in Pari.

Hist. Vol. III. p. 201, extracted from

Strype, giving an account of the sums

paid by each county upon this com-

mission ; amounting in the whole to

70,723/. 185. lOff.

f It appears from a letter of Lord

Bacon's to James I. that, upon the

hearing of this cause, Sir Edward Coke,

at that time Chief Justice, delivered

the law for the Benevolence strongly

:

" I would," Lord Bacon adds, " he had
" done it timely." What Lord Bacon

himself spoke upon this occasion, he

says, he set down as soon as he came

home; " though," he adds, "I persuade

" myself I spoke it with more life." The

charge given by Sir Francis Bacon, as

Attorney General, against Mr. St. John,

is printed in Vol. II. of his Works, p.

205.—See also in State Trials, Vol. XI.

p. no, Mr. Oliver St. John's letter to

the Mayor of Marlborough for which

the prosecution was commenced.

J See in Rushworth's Collections,

Vol. I. p. 60, orders issued from the

Privy Council, in the year 1621, and

directed to the Judges of Westminster

Hall, to encourage and join in a contri-

bution

o 2



100 SUPPLY:
too frequently put in use, not to give a claim to that ill

advised Prince Charles I. to demand them as his right* ; and

therefore compelled the House of Commons, in the year

1628, in the Petition of Right, to assert §, " That no man
" hereafter be compelled to make or yield any gift, loan,

" benevolence, tax, or such like charge, without common
" consent by Act of Parliament." At last however, after

all these repeated attempts on the part of the Crown, and

oppositions on the part of the people, in order to prevent any

further disputes upon a subject in which the most essential

rights of this free constitution had been so frequently and

so notoriously violated, it was finally declared by the Bill

of Rights
"i^,

" That levying money for or to the use of the

" Crown, by pretence of Prerogative, without grant of Par-

" liament, for longer time, or in other manner, than the same
" is or shall be granted, is illegal." And this claim is there,

together with many other the rights and liberties of this

country, asserted in that declaration, declared to be " the

" true, antient, and indubitable rights and liberties of the

" people of this kingdom f "

bution for raising money for the de-

fence of the Palatinate, and to certify

the name of such persons as shall re-

fuse : in the same volume of Rush-

worth, p. 192, see letters from Charles [.

in the year 1625, to Lieutenants of

Counties ; and privy seals which were

issued by order of Council, requiring

particular sums ; together with an ac-

count of the sums demanded from the

gentlemen of the West-Riding of

Yorkshire.

* See, in the 1st vol. of Rushworth,

the petition from Sir John Eliot, pri-

soner in the Gate House, for refusing

to pay the loan.—See also that part of

•the Lord Keeper Finch's Speech, in

It

the House of Commons, upon the 21st

of December, 1640, which relates to

the part he took in advising the tax

of Ship-money.—Pari. Hist. Vol. IX.

p. 129.

§ See the preamble to this petition

in the printed Statute of 3 Charles L
ch. 1 , with the history of the debates in

the House of Commons, and at the con-

ferences held with the Lords upon this

subject, in Rushworth's Collections,

Vol. 1. and the Pari. Hist. Vols. VU.
and Vin.

t See Stat. 2, of the 1st year of

William and Mary, ch. 2.

J It has sometimes been made a

doubt, whether voluntary coiitril/utions

to
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It appears that, even in the more ancient times, it was not

unusual to appoint persons to examine the accounts of those

who had received and had the management of the pubhc re-

venue: for, in the 14th of Edward III. 1340*, WiUiam de

la Pole and John Charnels are called before certain persons

assigned by the Parliament, and demanded to give an account

of their receipts and expenditure ; and having demanded

further lime for this purpose, they give security to be then

ready with their accounts. This, Tyrrell the historian says,

deserves notice; " because it is the first example that any

" money given in Parliament was by them ordered to be ac-

" counted for to persons appointed by themselves -f." So in

1406,

to the public, either in the form of sub-

scriptions by money, building ships, or

raising men with bounties, are strictly

legal. Without presuming to decide

upon this question, it may be matter of

curiosity to know what was the opinion

of the Lord Chancellor Hardwicke

upon the subject. He says, in pro-

nouncing judgment upon the Lords

Cromarty, Kilmarnock, and Balmerino,

" Men of property, of all ranks and
" orders, crowded in with liberal sub-

" scriptions, of their own motions, be-

" yond the examples of former times,

" and uncompelled by any laws; and
" yet ill tlie most legal and icanaiitable

" maimer, notwithstanding what has

" been ignorantly and presumptuously

" suggested to the contrary." Lords

Journals, August i, 1746.—On the 2d

of April, 1778, in consequence of pri-

vate subscriptions, that were going for-

ward for raising men to serve the Kin^

in the land and sea service (soon after

the delivery of the French rescript re-

lating to America) a motion was made
in the House of Commons for '' leave

" for a Bill more effectually to prevent

" the dangerous and unconstitutional

" practice of giving or granting money
" to the Crown, as a private aid, loan,

" benevolence, or subscription, for

" public purposes, without the consent

" of Parliament;" but passed in the

negative.—See upon this subject the

Act of the 13th Charles H. ch. iv.

sect. 5.—See also the King's Speech

on the 5th of December 1782 This

question of the legality of voluntary

subscriptions, for public purposes,

was again brought into discussion in

the year 1 794 ; and was very ably

and fully debated, in both Houses of

Parliament, oji the same day, the 28th

of March.
» Rot. Pari. Vol. H. p. 114, N° 22;

and p. 128, W 12.—Pari. Hist. Vol. \.

p. 236.

+ See also in the seventh volume of

Rymer's Fcedera, p. 250, a commis-

sion from King Richard H. issued in

the year 1380, at the prayer of the

Commons expressed to him in Parlia-

ment, to several persons, giving them

a power
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1406, the 7th and 8th of Henry IV.*, the Commons require,

' That certain persons may be appointed Auditors, to tai<e

'•' and examine the accounts of the Lord Furnival and Sir

" John Pelham, made Treasurers of War in the last Parha-

" ment." They required also, " That three parts of the

'* subsidy, granted to the merchants for keeping the sea, be
'* paid to them; and that the fourth shall ' only' be employed
" for the defence of the realm. Lastly, That all the revenues

" and profits of the realm granted since the beginning of the

" Parliament may be resumed into the King^s hands, and
" reserved for the maintenance of his house ; and that all the

" exorbitant charges of the household be speedily retrenched."

In these demands, now above four hundred years ago, we

may trace not only the practice of Parliament's interfering,

to appropriate their grants to such services as they thought

the

a power " examinandi et supervidendi

" quascunque summas et modum ex-

" peitsarum, ac statiim hospitii 7iostn."

The whole of this record is curious,

and worth perusing. See also Rot.

Pari. Vol. III. pp. 35 and 36, N" 18

to 26.

* Pari. Hist. Vol. II. p. 95.—See

Rot. of Pari. Vol. III. pp. 546, 577,

578, 586, 627, 635. And in the first

year of Richard II. the Commons,

after their grant, desire that certain

persons may be appointed treasurers

or guardians, " au tiel effect, que

" celles deniers feussent tout entier-

" njent appliez a les depenses de la

" guerre, &. nemye autre part par

" aucune voie."—Rot. Pari. Vol. III.

p. 7. See also the statute of the 5th

of Richard the Second, ch. 3, intituled

" A Subsidy granted to the King, so

" that the money that cometh thereby

" may be wholly employed upon the

<* keeping of the sea ;
"—And Mr.

Sacheverel's speech upon this subject

of appropriating the supply/ to the

service for which it was granted, in

Grey's Debates, Vol. III. p. 447. In

tlie reign of Edw. VI. a Commission

under the Great Seal of England,

bearing date 23d March, 6° Edw. VI.

(1552) was issued to Thomas Lord

D'Arcy, Thomas Bishop of Norwich,

and others, " for the survey and exami-
" nation of the state of all his Majesty's

" Courts of Revenue ; " to which they

returned a certificate, in two parts;

the first containing the whole revenue

and payments thereout for one year,

ending Michaelmas, 5° Edw. VI :

—

the second, containing notes of the

said Commissioners, tending to the

increase of the Revenue, the diminish-

ing of the charges thereon, and the

well and assured yearly answering of

the said revenue to his Majesty's

coffers.
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the public necessities required ; but that, even at that time,

when the King's revenue for the charges of his civil govern-

ment and household expenses arose, not out of the grants of

Parliament, but from the rents of lands, and services, and

other profits invariably annexed to the person of the sovereign,

the Commons did not entertain a doubt of their competency*,

as expressing the voice of the people, to interfere in prevent-

ing the abuses of this expenditure, and to require, " that all

" exorbitant charges should be speedily retrenched -j-."

* Doubts however of this kind were

expressed in the House of Commons,

at a much later period, and at a time

when the revenue of the civil list arose

out of the grants of Parliament. It

was therefore thought proper to de-

clare, by a resolution, on the 6th of

April, 1780, " That it is competent
" to this House to examine into, and
" to correct abuses in, the expenditure

" of the civil list revenues, as well as

" in every other branch of the public

" revenue, whenever it shall appear

" expedient to the wisdom of this

" House so to do."—See the Proceed-

ing upon the 5th of May, 1701, where

the House of Commons proceeded

much beyond what is expressed in this

resolution ; and, without any previous

message or consent from the Crown,

applied £.100,000 a year, part of the

sum of £. 700,000 granted for the ser-

vice of his Majesty's household, to-

wards the payment of the public

debts,—and on the 23d of May ap-

plied £.3,700 per week, out of the

£. 700,000 civil list revenue, that had

been granted to King William for life,

to the public service. The Duke of

Gloucester died some time before this
;

and therefore, as the resolution of the

5th pf May expresses, " the occasion

In

for which the sum of £. 100,000 was

given, was now ceased." It is re-

markable that scarcely any notice is

taken of this extraordinary proceeding

by Burnet, or any of the historians

of that time.—See the statute of the

12th and 13th of William the Third,

ch. 12.

t The antiquity of this practice of

appropriating the grants of Parlia-

ment, shows the little foundation there

was for Lord Clarendon's observation,

" That Sir G. Downing's proviso, " to

" make all the money that was to be
" raised applicable only to those ends
" for which it was given, and to no
" other purpose whatever," was intro-

" ductive of a commonwealth, and not

" fit for a monarchy." See before,

page 88, note-f-. Fortunately this idea

of Sir G. Downing's was fully adopted

at the Revolution, and has from that

time been strictly adhered to J. It

is however, but doing justice to the

character of Lord Clarendon (at the

same time that he is stated as being

averse from the appropriation of the

public revenue to the services voted

} See a very cviiious narrative respecting thl«'

Sir George Downing, and King Charles II. in the,

4tli volume of Seward's Anecdotes.
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In the year 1453, the 31st of Henry VI. the Commons

having granted to the King the moiety of one tenth and

one fifteenth, the King returned them ' thanks' in these

words

:

by the House of Commons) to repeat

the following anecdote, which is to be

found in Welwood's Memoirs, p. 121 ;

" It looks as if Heaven took a more

than ordinary care of England, that

we did not throw up all our liberties

at once, upon the Restoration of King

Charles H : for though some were for

bringing him back upon terms, yet,

after he was once come, he possessed

so entirely the hearts of his people,

that they thought nothing was too

much for them to grant, or for him to

receive. Among other designs to

please him, there was one formed at

Court, to settle such a revenue upon

him by Parliament, during life, as

should place him beyond the necessity

of asking more, except in the case of a

war, or some such extraordinary occa-

sion. The Earl of Southampton, Lord

High Treasurer, came heartily into

it, out of a mere principle of honour

and affection to the King; but Lord

Chancellor Clarendon secretly opposed

it. It happened that they two had a

private conference about the matter

:

and the Chancellor being earnest to

bring the Treasurer to his opinion,

took the freedom to tell him, " That

" he was better acquainted with the

" King's temper and inclination than

" Southampton could reasonably ex-

" pect to be, having had long and

" intimate acquaintance with his

" Majesty abroad ; and that he knew
" him so well, that if such a revenue

" was once settled upon him for life,

" neither of them two would he of any

*'
further use ; and they were not in

" probability to see manv more sessions

" of Parliament during that reign."

Southampton was brought over : but

this passage could not be kept so

secret, but that it came to King

Charles's ears ; which, together with

other things wherein Clarendon was

misrepresented to him, proved the

true reason why he abandoned him to

his enemies."—This is confirmed by

Bishop Burnet ; who, in the first vo-

lume of his History, p. 251, says,

" Many Members of the House of

" Commons, such as Clifford, Osborn,
" Ker, Littleton, and Seymour, were

" brought to the King ; who all as-

" sured him that, upon his restoration,

" they intended both to have raised

" his authority, and to have increased

" his revenue, but that the Earl of

" Clarendon had discouraged it : and
" that all his creatures had possessed

" the House with such jealousies of
" the King, that they thought it was
" not fit to trust him too much, nor
" too far."

See Lord Grenville's just eulogium

on Lord Clarendon, in his preface

to Lord Chatham's Letters to Lord

Camelford. Add to this, what King

James the lid says in " his Life,"

published in 1816 : speaking of Lord

Clarendon, he says, " This minister,

" in general, was very loyal and true

" to the interest of the crown ; but I

" cannot excuse him from having

" been very faulty in not procuring,

" (or at least endeavouring it) in the

" first Parliament after the King's

" return, a repeal of all the statutes

" so
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words*: " We thank you for your grants; for the which, be
" ye assured, we will be a good and gracious Lord unto you."
So in the year 1463 f, the 3d of Edward IV. the Chancellor,

in the presence of the King, Lords, and Commons, by his

Majesty's command, gave the Commons ' thanks' for their

subsidy J.

It cannot but be very pleasing to any one, who is a friend

and
" so injurious to the Crown, which
" passed in the Long rebellious Par-
" liament, which, if well solicited,

" might easily have been obtained at

" that time ; the Parliament being

" then in so loyal a temper, and so

*' hearty for the King. With the like

" facility, he also might have obtained

" such a revenue settled upon the

" Crown, as might have secured it for

" the future from the attempts of fac-

" tious spirits, and such terrible ca-

" lamities as it had lately sustained.

" The Chancellor wanted not skill

" and foresight to make him sensible

" of all this, and therefore some have
" thought, not improbably, that this

" remissness of his proceeded from a

" jealousy, that the King was inwardly

" inclined to popery : wherefore he

" himself being a zealous Protestant,

" thought it not expedient to have
" his Majesty too much at ease, and
" be trusted with too large a power."

Life of James II. p. 393.

In a subsequent part of this work.

King James in the year 1680, when

the Exclusion-Bill was pressing against

him in the House of Commons, says,

" I told the King (his brother), that

" had those persons who now com-
" plain most, or their friends who had

Vol. in.

" the management of affairs at the
" Restoration, done their dtitj/, the
" Crown had been out of the reach of
" such attempts as now shake it so

" grievously ; for had that opportunity
" been prudenth/ maiinged, the Crown
" might have had such a revenue set-

" tied upon it, as would have answered
" all its expenses, and cut the ground
" from under the republicans feet."

Life of James II. p. 593.

How much then does this nation

owe to the Lord Chancellor Claren-

don, to whose councils and manage-
ment, (as appears from these extracts)

it was owing that this measure, so

much wished for by James II. did not

take place !

!

* Pari. Hist. Vol. II. p. 270.—Rot.
Pari. Vol. V. p. 236, N" 20.

t Pari. Hist. Vol. II. p. 322.—Rot.
Pari. Vol. V. p. 498, N°9.

J It appears from the Roll of Par-

liament printed in the first volume of

the Lords Journals, p. ccli. that, in

the year 1553, the Queen's assent to

the Bill for a subsidy of tonnage and

poundage was given in the form of

words now used :
" La Reine remer-

" ciant ses loyaulz subjectz, accepte

" leure benevolence, &, ainsi le veult."
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and admirer of the present most excellent constitution of this

country, to find, amongst his searches into the ancient re-

cords and history of Parliamentary proceedings, the seeds

and origin of those principles of political freedom, which,

though from accidental circumstances they may have lain

smothered for a time, (particularly during the reigns of the

Tudor family,) began again to shoot forth under the Stuarts ;

and were brought to full maturity at the glorious aera of the

Revolution. If such a discovery led to no other end than

to refute the compilers of the Parliamentary History, with

Mr. Hume* and those other writers, who have asserted a

contrary

* Though Mr. Hume, in his History

of England, almost universally leans

to that side of the question which

most favours the power of the Crown,

and lessens the liberty of the people,

he now and then finds himself com-

pelled to state the principles of this

constitution with more truth, and more

agreeably to that information, which

he might have collected from the re-

cords, and the ancient chronicles, to

which however he refers. When Ed-

ward the 1st. in the year 1297, is

compelled to grant a confirmation of

the Great Charter, and of the Charter

of the Forest (see the stat. 25 Edward I.

ch. 1st.) Mr. Hume makes the fol-

lowing observation :
" Thus, after the

" contests of near a whole century, the

" Great Charter was finally establish-

" ed ; and the English nation have
" the honour of extorting, by their

" perseverance, this concession from
" the ablest, the most waHike, and
" the most ambitious of all their

" Princes. It is computed, that above
" thirty confirmations of it were, at

" different times, required of several

" Kings, and granted by them in full

" Parliament; a precaution, which,

" while it discovers some ignorance of

" the true nature of law and govern-

" ment, proves a very laudable jealousy

" of national privileges in the people,

" and an extreme anxiety, lest contrary

" precedents should ever be pleaded as

" an authority for infringing them.

" Accordingly we find, that, though
" arbitrary practices often prevailed,

" and were even able to establish

" themselves into settled customs, the

" validity of the Great Charter was
" never afterwards formally disputed

;

" and that grant was still regarded as

" the basis of the English government,

" and the sure rule, by which the au-

" thority of every custom was to be

" tried and canvassed. The jurisdiction

" of the Star Chamber, martial law,

" imprisonment by warrants from the

" Privy Council, and other practices of

" a like nature, though established for

" several centuries, were scarce ever"

(he might more properly have said,

never) " allowed by the English to be
" part of their constitution. The affec-

" tion
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contrary doctrine, and who haVe represented every attempt

to vindicate these principles as an infringement* upon the

prerogative

" tion of the nation for liberty still pre-

" vailed over all precedent, and even

" all political reasoning. The exercise

" of these powers, after being long the

" source of secret murmurs among the

" people, was, in fulness of time, so-

" lemnly abolished, as illegal, at least

" as oppressive, by the whole legisla-

" tive authority." Hume's Hist, of

England, chap. 13, Reign of Edward I.

—Again, in the conclusion of the

reign of Richard the IHd. chap. 23-

" The constitution of the English go-

" vernment, ever since the invasion of

" the island by the Saxons, may boast

" of this pre-eminence. " That in no
" age the will of the monarch was ever

" entirely absolute and uncontrolled."

" The ancient Saxons seem to have

" admitted a considerable mixture of

" democracy into their form of govern-

" ment, and to have been one of the

" freest nations, of which there re-

" mains any account in the records of

" history."

* In some of the debates in Par-

liament, which passed in the year

1782, respecting the Bill for taking

away the votes of persons employed

in the collection of the public revenues,

this doctrine was maintained by great

and dangerous authority in the House

of Lords. (See the Earl of Mansfield's

speech on the 3d of June, 1782, in

the 8th volume of Debrett's Parlia-

mentary Register, p. 334). The an-

cient constitution of this country was,

in the printed debate, expressly repre-

sented to be as absolute as those of

France and Spain now are: and the

limitations upon the power and au-

thority of the Crown, as restrained at

the Revolution, were said to be, not>

as the Bill of Rights asserts, " a decla-

" ration of the true and antient rights

" and liberties of the people of this

" kingdom," but innovations in the

constitution; as points gained on the

part of the people, in derogation of

the Prerogative of the Crown. " That
" the people had then no share in the

" government, the King had no con-

" trol, the power rested solely with

" him."—To those, who know nothing

more of the history of this country

than what they learn from Mr.

Hume, these opinions may appear to

have some foundation : but whoever

has traced this subject into those

antient records, from whence alone

true information is to be obtained,

will soon learn, that such propositions

are nothing but false and miserable

deceptions upon the people, let them

come from what quarter they may.

(It is therefore to be hoped, that the

Report of this Speech in " The Parlia-

mentary Register," is, in this part, in-

correct.)—See SirWilliam Blackstone's

Introductory Discourse, containing

" the History of Magna Charta;" and
read upon this subject the 5th dia-

logue, written by Dr. Hurd, the late

Bishop of Worcester, as having pas-

sed between Sir J. Maynard, Mr.

Somers, and Bishop Burnet
;

par-

ticularly Mr. Somers's Speech, in

p. 234, which, if it had been repeated

by

P 2
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prerogalive of the Crown,—perhaps it would hardly deserve

notice : But I trust it will be attended with better conse-

quences.—To those, who shall hereafter have occasion to

stand forward in defence of the constitution of their country,

it will be a satisfaction to find that, in acting such a part,

they are not encroaching upon any powers vested in the

Prince by law *
; that they are not even maintaining a post

which their ancestors had lately gained ; but that they are

contending

by that respectable Prelate, in the

course of the debate just alluded to,

would have appeared to be a complete

answer to the doctrines reported to

have been advanced at that time in the

House of Lords.

* Mr. Pym, in his speech to the

Lords, upon delivering the charge

against Dr. Mainwaring, and which

is in the first volume of llushworth,

p. 596, says, " That law of England,

" whereby the subject was exempted
" from taxes and loans not granted by
" common consent of Parliament, was

" not introduced by any statute, or by
'' any charter or sanction of princes,

" but was the ancient and funda-

" mental law, issuing from the first

" frame and constitution of the king-

" dom.—This is manifest : there are

" plain footsteps of those laws in the

" government of the Saxons : they

" were of that force and vigour as

" to out-live the Conquest, nay to

" give bounds and limits to the Con-
" queror ; whose victory gave him
" first hope,—but tlie assurance and
" possession of the Crown he obtained

*' by composition ; in which he bound
" himself to observe these and the

" other ancient laws and liberties of the

". kingdom,—which afterwards he like-

" wise confirmed by oath at his corona-

" tion :—from him the said obligation

" descended to his successors. It is true

" they have been often broken ; they

" have been often confirmed by Charters

" of Kings, and by Acts of Parliament

:

" but the petitio?is of the subjects, upon

" which those Charters and Acts were

"fou7uled, were ever petitions oj' right,—
" demanding their ancient and due li-

" berties, not suing for any new." So,

Sir Henry Spelman, in his Glossary,

under Title, Tallagium, speaking of the

Statute " De Tallagionon concedendo,"

says, " Hoc quidem antiquechegis pro-

" mulgatio est, non ?iova.—Sic enim
" in Emendationibus, ceu Charta
" Libertatum Willielmi Conquccstoris.

" Volumus et hoc Jirmiter concedimus

" lit Omnes Liberi homines totius Regni
" nostri pradicti, habeant et teneant

" terras suas, et possessiones suas, bene

" et in pace ; liberas ab omni exactione

" injusta, et ab omni Tallagio—itfi quod
" nihil ab eis exigalur vel capiatiir, tiisi

" servitium suum liberum, quod de jure

" nobisfacere debcnt, etj'acere tenentur

;

" et prout statutum est eis, et illis de

" nobis datum et concessum, jure hceie-

" ditario, in perpetuum, per commune
" consilium tot ius

" dicti."

Regni nostri pro:-
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contending for those rights and privileges, which were

interwoven with the earhest establishment of government

in this country *.

* Whoever wishes to have a more

accurate knowledge of the history of

this subject, will find it discussed,

with great clearness and ability, in

some tracts upon Civil Liberty, written

by Ellis Bishop of St. David's. See

the second volume, Tract II. sect. i.

and 2.—See also the arguments of Mr.

Justice Hutton and Sir George Croke,

in delivering their opinion upon the

famous question of Ship-money, in

the case of Mr. Hampden. Rush-

worth's Collections, Vol. III. Appen-

dix, pp. 159 to 212.
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Lords interfere in Matters of Suppli/.

1. TT is said in the third volume of the Parliamentary

History, p. 259, That a Bill was read in the House

of Lords, for the first time, on the 5th- of March, 1551, in-

titled " For Taxes and Assessments for Relief of poor and

" impotent Persons ;" and that it passed the House of Lords

in that form : but that, (it giving occasion to some Members

in the other House, when the Bill came before them, to take

notice that it was designed to lay a tax on the subject, which

was a jealousy not easy to get over in those days,) when the

Act passed it had only this title, " An Act for the Provision

" and Relief of the Poor*/'

2. On the 18lh of March, 1552, a Bill was sent from the

Lords, " for better answering the revenues of the Crown,

" and that all treasurers and others, having receipt of the

" money, shall be yearly accountable." It was read on the

18th and 22d of March, in the House of Commons-f-; but

on the 27th a ' new Bill' for the same purpose was brought

in,

* The only time the Bill appears of April, 1552,) than " A Bill for the

under the Jirst title is in the Lords " Relief of the Poor." I am at a

Journals, on the 5th of March, 1551. loss therefore to know where the corn-

Whenever else it is mentioned, viz. pilers of the Parliamentary History

on the 16th of March,^2d, 4th, and found this anecdote.

5th of April, when it passed the

Lords,—it is oniy called, " A Bill f There is no entry in the Commons
" for the Provision and relief of the Journals which authorizes the asser-

"Poor: " and it has never any other tion in Pari. Hist. Vol. IIL p. 267, That

title in the Commons Journals, (where the Commons rejected this Bill.—No
it appears on the 5th, 7th, 8th, and 9th account appears how it was dropped.
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in, and passed the 28th, and afterwards agreed to by the

Lords.

3. On the 18th of October, 1553, the Bill for Tonnage

and Poundage was sent from the Lords with amendments,

and said in the Journals to be ' not in the former precedents.'

The Parliament was prorogued, on the 21st of October, from

Saturday till Tuesday ; and on Wednesday the 25th, the Bill

for Tonnage and Poundage was brought in again*.

4. It appears from Dewes's Journal, p. 20, and from the

Lords Journal, the l6th and 20th of February, 1558, as if

the Lords had made amendments to the Bill of Subsidy, and

to the Bill of Tonnage and Poundage ; but nothing of this

appears in the Journal of the House of Commons, when

those Bills are brought back.

5. On the 2d of March, 1592, there is a great debate in

the House of Commons, on a proposition made by the Lords

to confer with the Commons on the grant of a subsidy ; in

which Sir Francis Bacon asserts it to have been always the

custom and privilege of the Commons to make offer of the

subsidies ' from hence,' then to the other House ; and pro-

poses a message to be sent to the Lords, " That the Commons
" could not concur with them, but with prejudice to the

" Privilege of this House ; " and he cites the precedent of

Cardinal Wolsey's coming to the House of Commons, and

the answer given upon that occasion -j-.

6. On

* See what is said upon the subject Vol. III. p. 29.—There is no Journal

of this proceeding in the note J, pag. preserved of the House of Commons

329, in the second volume. of this session in ] 592 : hut the debates

t See the case of Cardinal Wolsey, upon this message from the Lords are

p. 1, and at length in Pari. Hist, to be found in Pari. Hist. Vol. IV.

p. 382.
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6. On the 18th of June, 1604, the Lords desire a conference

touching the Bill for a subsidy of Tonnage and Poundage,

which had been sent from the Commons, and which the

Lords thought to be defective, and to require some amend-

ments.—See on the 22d of June, Sir Francis Bacon's report

of what passed at this conference.

7. In a debate on the 19lh of February, l609, Mr. Hyde

says, " Subsidies always begin in this House ; it is against

" Privilege to entertain subsidies from the Lords."

8. On the 7th of June, 1628, the Commons appoint a

Committee to draw up the preamble to the Bill of Subsidy,

which is reported by Sir Edward Coke on the 9th. On the

1 7th of June the Lords desire a conference, the subject of

which Sir Edward Coke reports to be concerning this pre--

amble ; wherein the Lords complain that they are excluded,

contrary to ancient precedents ; and desire that the words

" the Commons" may be put out; and also desire a warrant

from this House, " as they will bring from theirs, that the

" Committee may so amend it." This message is taken into

consideration ; but, before any thing was done upon it, it

appears from the Journal of the next day, the 18th, that the

Lords passed the Bill as it stood.

9. On the 27th of April, 1640, upon the report of a con-

ference in which the Lords had proposed something touching

a supply, the Commons resolve, " That their Lordships voting,

" propounding, and declaring, touching matters of supply,

" in such sort as is contained in this report (as it is now
tered(( en

p. 383. SeeMr.Wroth'sandMr. Beale's tive, 217 against 128; and this though

Speeches, p. 386.—When the question much pressed by Sir Robert Cecil and
was put " to confer with the Lords the court party.—See Dewes's Jour-
" or not," it was canied ia the nega- nul, p. 480.
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" entered*) before it moved from this House, is a breach of

" the Privilege of this House •!•/'—See further the 28th of

April and 21st of May.

10. On the 21st of July, 1660, Sir Heneage Finch reports

the first clause in the Bill of Tonnage and Poundage to

be thus :
" The Commons assembled in Parliament do give

" and grant unto your Majesty the subsidies hereafter follow-

" ing ; most humbly praying your Majesty, That it may be

" enacted, and,'' &c.

11. On the 23d of July, 1660, the Lords send down
amendments and provisos to the Bill for poll money.—On
the 2d of August, these amendments were considered ; some

agreed to, several disagreed to.—On the 15th of August, on

the report of a conference with the Lords touching this matter,

a Committee

* The words, as entered in the report

of the Lords are these :
" Upon all

" these considerations, though my
" Lords would not meddle with matters

" of subsidies, which belong properly

" and naturally to you—no, not to give

'' you advice therein, but have utterly

" declined it
;
yet, being Members of

" one body, and subjects of the same
" King, they hold it most necessary
" and tit that the subject of supply

" should have precedence, before any
" other matter or consideration what-
" soever : and therefore desired a con-
" ference with the Commons, to let

" them know their reasons."—See, in

the Lords Journals of the 29th of April,

a report of Mr. Pym's most excellent

Speech, touching the Privileges of the

House of Commons—(which is entered

in the Apjjcndix to this volume, N° 4.)

—and the Lords answer on the 1st of

Vol. hi.

May.—See also the first volume of this

Work, p. 212, et subs.

t " This conference was no sooner
" reported in the House of Commons,
" than their whole temper seemed to be
" shaken. It was the undoubted fun-

" damental privilege of the Commons
" in Parliament, that all supplies should
" have their rise and beginning from
" them ; this had never been infringed

" or violated, or so much as questioned

" in the worst times ; and that now, after

" so long intermission of Parliaments

" that all privileges might be forgotten,

" the House of Peers should begin
" with an action their ancestors never
" attempted, administered too much
" cause of jealousy of somewhat else

" that was intended."

Clarendon's History oj' the Rebellion,

Vol, I. J). 106, Book (he id.

Q
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a Committee is appointed to prepare and report to the House

a salvo, upon the present debate, touching the Privilege of

this House ' only ' to name ihc conniiissioners in Bills that

charge the people; to the intent the same may be entered

in the Journal of this House, for the asserting of the rights

of this House.

12. On the l'2th of September, 16"60, the Lords amend

the supplemental Bill for poll money *, by adding a clause,

" That no Peer should be assessed, or levies made upon
" them or their estates, but by order of ihe Lords appointed

" commissioners by this Bill." To this proviso the Commons
disagree; and after a conference the Lords send another

proviso, " That no Peer shall be assessed otherwise than in

" the said recited Act:" and to this the Commons agree,

13. On the 22d of December, l6G0, the Lords amend the

Post Office Bill, by leaving out the proviso which exempted

letters to and from INIembers of Parliament from postage-j-

;

to

* See in Rushworth's Collections, " also against the proviso.—Mr.

Vol. IV. p. 304, Sir Simon Dewes's " Bunckley, Mr. Boscawen, Sir George

Speech concerning the right of the " Downing, and Serjeant Charlton for

Commons to assess the Peers in the "it: the latter saying, " The Council's

Poll Bill. " letters went free."—The question

t In Pari. Hist. Vol. XXIII. p. 56, " being called for, the Speaker, Sir

there is the following very curious anec- " Harbottle Grimstone, was unwilling

dote concerning this exemption : "Co- " to put it, saying, he was ashamed of
" lonel Titus reported the Bill for the "it: nevertheless the proviso was
" settlement of the Post Office, with " carried, and made part of the Bill,

" the amendments : Sir Walter Erie " which was ordered to be ingrossed."

" delivered a proviso for the letters of —This proviso the Lords disagreed to

" all Members of Parliament to go free, because they were not included, and
" during their sitting. Sir Heneage being in a Money Bill, they could not

" Finch said. It luas a poor meiidi- alter it ; so they left it out of the Bill

;

" cant proviso, and below the honour and the Commons agreed to their

" of the House. Mr. Prynn spoke Amendment upon a private assurance

from
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to which the Commons agree : and the same day the Com-
mons agree to some amendments made b}^ the Lords to the

Bill for six months assessment.—On the 28lh of December,

1660, the Lords make amendments to " the Act for providing

" money for disbanding the forces," to which the Commons
disagree ;

" and, on the 29th of December, the Lords add a

" proviso to the Bill for raising 70,000/. which proviso is,

" That nothing therein contained shall be drawn into ex-

" ample, to the prejudice of the ancient rights belonging to

" the Peers of this realm;" to which amendments the Com-
mons agree.

14. It appears from the Lords Journal of the ipth of June,

1661, that the Bill, for a free and voluntary present to his

Majesty, went from the Commons with two blanks in it

;

which the Lords propose to fill up, by inserting in the first

" Lords and," and in the second " four hundred pounds."

These amendments being read three times, when the Bill is

returned to the House of Commons, the Clerk is ordered to

fill up the blanks in the said Bill with the said amendments.

15. On the 24th of July, I66I, the Lords send down a Bill

for paving the streets and highways of AVestminster, to which

they desire the concurrence of the Commons. As soon as the

Bill is read a first time, " the House, observing that the said

" Bill was to alter the course of law in part, and to lay a

" charge upon the people ; and conceiving that it is a Privi-

" lege inherent to this House, that Bills of that nature ought

" to be first considered here,"—the Bill is laid aside: and it

is ordered, " That the Lords be acquainted therewith, and
" with

from the Crown that the Privilege of a Committee i6th of April, 1735;
should be allowed, and a warrant was first acknowledged and regulated by

accordingly issued. See the history of Act of Parliament, 4 Geo. III. c. 24.

this Privilege at length in the report (1764.)

Q 2
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" with the reasons inducing the House thereunto : and the

" Lords are to be desired, for that cause, not to sufter anj
" mention of the said Bill to remain in the Journals of their

" House : and that the Commons approving the purport of

" the Bill, have ordered in a Bill of the like nature*."

16. When the Bill passed by the Commons, for paving

Westminster, is sent to the Lords, they add to it a proviso,

to which the Commons disagree ; the reasons for which ap-

pear in the Lords Journal of the 29th of July, l66l :
" That

" the Commons cannot agree to this proviso, because it is

" contrary to their Privileges ; because the people cannot
" have any charge or tax imposed upon them, but originally

" by the House of Conmions. That the Commons have en-

" tered in their Journal the irregularities of their Lordships,

" in sending down a Bill to them for laying and imposing a

" tax upon the people for repairing the highways about

" Westminster/'— On the 30th of Jul}^ the Lords taking this

matter into consideration, resolve, " That the Commons re-

" jccting the Bill sent from them upon these grounds, the

" Lords do adjudge the assertion of the Commons to be

" against the inherent Privileges of the House of Peers :" and

they cite two precedents-)-, in the reign of Queen Elizabeth,

in their favour. But considering the expediency of a Bill of

this sort, they agree to it, with another proviso, " That no-

" thing herein contained shall extend to the prejudice of the

" Privileges

* I do not find any entry made of f The two precedents cited by the

this message in the Lords Journals : Lords, are, a Bill for the Relief of the

but, on the 26th of July, there are Poor in the 5th Queen Elizabeth, and

two orders to the Justices of Peace a Bill concerning the Repair of Dover

for Westminster, with directions about Haven in the 31st Elizabeth; both

paving, repairing, and cleansing the which Bills, they say, had their begin-

streets; which orders probably con- ning in the Lords House,

tained the substance of the Bill which

the Commons had laid aside.
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" Privileges of either House of Parliament ; and that this Act

" siiall not be drawn into example."—To this proviso the

Commons agree, with an amendment; which amendment

being rejected by the Lords, the King comes on that day,

and the Parliament adjourns to the 20th of November.

17. On the 22d of January, I66I, a Bill from the Lords

about fen lands is read a second time and committed ; and it

is referred to the Committee to consider of the matter of

breach of the Privilege of this House, objected to be in this

Bill sent from the Lords, " in laying a tax on the people, and
" naming Members of this House to be commissioners in the

" Bill."— I do not find that this Committee made any report.

18. On the 17 th of May, 1662, the Commons agree to

amendments made by the Lords to several Bills, which had

the appearance of trenching upon the Privileges of the Com-
mons ; but they order an entry to be made in their Journal,

to declare, " That this House, after many conferences, did

" agree to the amendments made by the Lords to these Bills

;

" to which the House had condescended, not that they were

" in any sort convinced of the Lords right in this particular;

" but rather compelled to yield out of their care for the public

" safety, and the necessity cast upon them by the shortness

" of the session."

19. The Lords having made amendments to the Bill for

highways, the Commons disagree ; and the reasons to be

given at a conference on the 19th of May, 16G2, are, " Be-

" cause the provisos are to lay a charge upon the people,

" which ought not to begin with the Lords, but in this House

:

" and although it be but a part of the kingdom, yet, by the

" same reason, it may be extended to the whole." It appears

from



118 SUPPLY:
from the Lords Journals of this day, that the Lords, after

much debate, gave up these provisos ; not however without a

protest from several Peers *. But they adhere to some other

of the amendments ; and the Commons are ordered to be ac-

quainted, " That the Lords affirm it to be their undoubted
" Privilege, to begin either Bills, or any matters or things of

" the nature of these provisos, in the House of Peers ; and
" shall make use of it as often as they shall have occasion."

—

The prorogation of Parliament put an end to this dispute.

20. It appears from the Journals of the House of Commons
of the 20th, 23d, 24th, and 25th of July, 1663, that the Lords

made several amendments to " the Bill for settling the profits

" of the Post Office and wine licenses upon the Duke of

" York ;" to " the additional Bill concerning the Excise
;"

and to " the Bill for distribution of 60,000 /. amongst the

" loyal and indigent commission officers :" to some of which

amendments the Commons agreed, and to others disagreed,

and several conferences were held : but the particular nature of

the amendments, or what passed at the conferences, are not

clearly specified in the Journals of either the Lords or Com-

mons.—On the 6th of May, 1664, the Lords amend " the

" Bill for collecting the duty arising by hearth money ;"

which amendments are agreed to on the 9th.—See the 7th

and 9th of February, l664.

gl. On the 15th of February, 1664, a Bill from the Lords

for regulating and ordering of buildings, and for amending

highways, and making clean the streets in and about the

cities of London and Westminster, was read the first time.

" But it appearing that the said Bill was to impose and coh-

" tinue a tax upon the people, which ought to have begun
" in

* See the protest in the Lords Journals of the 19th of May, 1662.
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" in this House, resolved, upon the question, " That the said

" Bill be laid aside."

22. The Lords having made several amendments to the Poll

Bill, one of which was, " the leaving out the clause which
" taxed the Peers," the Commons disagreed to this amendment.

Their reasons appear in the Lords Journal of the 12th of

January, 1666 *
; Avherein they say, " They do not here dispute

" or question the Privilege of the Peers to tax themselves ;

" but where the lax is one and the same, they can find no
" precedent to warrant this proceeding." The Lords, on the

I4lh of January, add a clause " for taxing themselves by
" commissioners of their own ;" to which the Commons agree.

23. On the 2d of April, 1670, it appears from a report in

the Lords Journal of a conference between the Lords and

Commons, upon the subject of the amendments made by the

Lords to the Bill against seditious conventicles, that some of

these amendments, to which the Commons agreed, were

concerning the disposal and quantum of the penalties.—So the

Commons on the 8th of April, agreed to a proviso added by

the Lords to a Bill for imposition on brandy.

24. On the 28th of February, 1670, the Lords send down
amendments to the Bill of Subsidy, some of which, on the

1st of March, are disagreed to. The reasons appear in the

Journal of the 3d of March ; and they are confined to the im-

propriety of the Peers, by these amendments, putting them-

selves upon a difl'erent and more favourable footing than the

Commons :—See Lords Journal of the 2d of March.—On the

6th

* See, in the Journal of this day, several amendments made by the

Lord Anglesea's report of the confe- Lords,

rence with the Commons, upon the
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6th of March, the Commons agree to some amendments

made by the Lords to " a Bill for an additional excise upon
" beer and ale."

25. On the 17th of March, 1670, the Lords amend the

Bill about foreign brandy, which amendments are considered

on the 24tli ; when there is this entry made in the Journal:

" Amendments coming from the Lords to the Bill of brandy :

'• which being for laying an imposition on the people, in

" breach of the Privilege of this House, Avhere all impositions

" on the people ought to begin ; therefore the House did

" think fit to lay the said Bill and amendments aside :" and,

as appears from the Lords Journal of the 29th of March,

1671, the substance of this Bill was inserted in another Bill

then depending.—See, in the Lords Journal of the 30th of

]\larch, the report from the Committee of Privileges, upon

what they term this " unparliamentary proceeding."

26. On the 13th of April, 1671, the Lords having amended

the Bill for an imposition on foreign commodities, by re-

ducing the duty on sugars from one penny per pound to a

halfpenny half farthing,—resolved, nemine contradicente *,

" That in all aids given to the King by the Commons, the

" rate or tax ought not to be altered by the Lords •\\"

27. On

* This resolution brouglit on several of these conferences collected by

conferences between the two Houses, Arthur Lord Anglesea, and printed in

touching the exclusive right of the 1702. And the Debates in Grey's 1st

Commons to impose taxes or grant vol. pp. 435 to 445, 463.

aids, in which there is displayed much f In Roger North's Examcii, p. 460,

ability and Parliamentary learning

;

there is an anecdote upon this sub-

for which reason I have extracted out ject of amendments made by the

of both Journals what is material to Lords to Bills of Supply. " Another

this point, and given it in the Ap- " Money Bill (he says) had a shrewd

pendix, N" 5.—See also the substance " rub from a mistake of the Clerk,

" who
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27. On the 11th of February, 1673, the King having, in

a Speech from the throne, recommended to ' the Commons'
the consideration of the means of providing a naval force,

the Lords on the same day sent down a vote of thanks for

his Majesty's Speech, to which they desired the concurrence

of the Commons: But the Commons answer, " Tiiat there

" being something in his Majesty's Speech which particularly

" relates to the House of Commons, it makes their con-

" currence with their Lordships, on this occasion, not so

" proper."

28. On the 26th of March, 1677, the Lords send down a

Bill " for the better payment of church rates, small tithes,

" and other church duties." This Bill was suffered to lie

neglected almost a whole year, till the 5th of March follow-

ing ; when it was read a first time, and rejected.

29. On the 11th of April,

ments to the Bill for raising

who had in the ingrossment made

the first payment in a year that was

passed, as writing 1673 for 1674;

and so it was carried up to the House

of Lords, where the mistaiie was

found out and observed.—And after

that, the court party of the Lords,

who swayed the House, were at a

very great plunge what course to

take for setting this error right.

The dilemma lay here

—

The Lords

House cotild not mend the least punc-

tilio in a Money Bill, though thei/

might thmu the whole out : and if

they had ordered this amendment,

the Commons had certainly entered

upon a quarrel, and the Bill had

been lost. And then to send it down

to the Commons was running the

Vol. m.

1677, the Lords make amend-

a sum of money for building

ships;

" gauntlet again : for the country party
" would have taken the advantage,

" and, if they could, hindered the Bill's

" passing upon the question, which
" must have been put de novo.—Here
" was dignus vindice nodus.—The mat-
" ter hung in debate three or four

" days ; and at length a noble Lord
" moved. That the Bill might be read,

" that the nature of the mistake might
" be understood :— and, O wonderful

!

" the Bill was right as any Bill could
" be ; and their Lordsliips were, it

" seems, under a mistake, and not the

" Bill.—The truth of the matter was,

" one of the Clerks found good reason

" to lend his under-helping hand, and
" so all was well."

R
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ships; to which the Commons disagree.— See the 12lh, 13lh,

14th, and l6th of April*.

30. On the 14th of March, 1677, the Lords amend the

Poll Bill; to which the Commons agree. It appears from

the Lords Journal of the 12lh of March, " that these were
" small amendments, and that the Lords had added com-
" missioners for assessino- themselves in the room of those

" Lords that were dead since the last Poll Bill :" and on the

4lh of April following, Mr. Thomas Knalchbull is appointed

by the Lords " Receiver and Collector of the several sums

" of money to be rated and taxed upon the Lords, by virtue

" of this Act."

31. On the 10th of May, 1 678, the amendments sent from

the Lords to the Bill for burying in woollen were agreed to,

except " those which relate to the distribution of forfeitures,"

to which the House disagree; and a Committee is appointed

to draw up reasons. But the prorogation of the Parliament

on the 13lh of May, prevented any conference from being

held upon this subject f.

32. On the 22d of June, 1678, the Lords amend the Bill

for granting a supply to his Majesty, for enabling him to

disband his forces: to these amendments the Conmions

disagree.—See the reasons on the 25th See also the 26"th

and 28th of June, and Isl, 2d, and 3d of July ; on the last of

which days, the Commons came to the resolution, " That all

" aids and supplies, and aids to his Majesty in Parliament,

* The proceedings at the several f See in a note to the Observations

conferences which were held upon this on this Title, what is said upon these

subject, are to be found in the Appen- instances, N'^' 31 and 33.

dix, Noe.
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" are the sole gift of the Commons ; and all Bills for the

" granting of any such aids and supplies ought to begin with

" the Commons : and that it is the undoubted and sole right

" of the Commons to direct, limit, and appoint, in such

" Bills, the ends, purposes, considerations, conditions, limi-

" tations, and qualifications of such grants ; which ought not

" to be changed or altered by the House of Lords */'

33. On the 11th and 12th of July, 1678, there is a confe-

rence with the Lords upon the subject of the distribution of

a penalty of five pounds, which was inserted by the Commons
in a Bill sent from the Lords. In the reasons, the Commons
confine themselves to the arguments arising out of the pro-

priety or impropriety of this distribution, without alluding

to any question of Privilege.

34. On the 6lh of INIay, 1679, the Lords amend the Sup-

ply Bill for disbanding the forces ; to several of which

amendments, on the 8th of May, the Commons disagree, and

appoint a Committee to draw up reasons to be delivered

at a conference ; which reasons are immediately reported,

and agreed to : and on the 9th the Lords desist from their

amendments.

35. On the 19th of June, 1685, a Bill came from the

Lords for consolidating the estate which the King had in the

Post

* See in the Appendix (N° 7) and made some alterations in a Bill, which

also (N° 8) a state of the substance of granted a supply for disbanding the

what was offered at a free conference army, the Commons disagreed to these

relating to the Bill for disbanding the amendments ; and on the 23d of De-
army, as reported by Sir Rich. Temple cember, Mr. Powle reports the reasons,

from the Committee appointed to which are entered in the Journal. See
prepare it ; but which report is not the 28th of December, and the debate
entered in the Journal. So on the 21st upon these amendments in Grey's
of December, 1678, the Lords having Debates, Vol. VI. p. 364.

R 2
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Post Office, with 24,000/. per annum out of the hereditary-

excise ; which Bill is agreed to without objection.

36. See, on the 6th of May, 1689, the amendment made

on the third reading of the Poll Bill, by inserting.

" the Commons assembled in Parliament,

" Majesties, that it may be enacted," &c.

do

" We,

pray your

37. On the plh of May, 1689, the Lords amend the Poll

Bill, by adding a clause for appointing commissioners to rate

themselves ; to this the Commons disagree : and on the 15th

of May, the Committee appointed to draw up reasons, report

them *. This report is recommitted, and other reasons given

on the 22d.— See on the 27th, 29th, and 31st of May f-

38. On the 24lh of July, 1689, the Lords amend the Bill

for collecting the duties on coffee and tea ; to which the

Commons disagree, nemine contradicente %.

* Amongst these reasons is the fol-

lowing :
" All money, aids, and taxes,

" to be raised or charged upon the

" subjects in Parliament, are the gift

" and grant of the Commons in Par-

" liament ; and are, and always have

" been and ought to be, by the Con-

" stitution, and ancient course and laws

" of Parliament, and by the ancient

" and undoubted rights of the Com-
" mons of England, the sole and entire

" gift, grant, and present of the Com-
" mons in Parliament ; and to be laid,

" rated, raised, collected, paid, levied,

" and returned for the public service

" and use of the government, as the

" Commons shall direct, limit, appoint

" and modify the same. And the Lords

" are not to alter such gift, grant, li-

39. On

" mitation, appointment, or modifica-

" tion of the Commons in any part or

" circumstance ; or otherwise to inter-

" pose in such Bills, than to pass or

" reject the same for the whole, with-

" out any alteration or amendment
" though in ease of the subjects. As
" the Kings and Queens, by the con-

" stitutions and laws of J'arliament,

" are to take all or leave all, in such

" gifts, grants, and presents from the

" Commons, and cannot take part

" and leave part; so are the Lords to

" pass all or reject all, without diminu-

" tion or alteration."

t See the Appendix, N° g.

% See the reasons on both sides lu

the Appendix, N° lo.
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69- On the 14lh of December, 1689, the Lords make ' some
' small ' amendments to the Bill for granting an aid of two

shillings in the pound ; which are agreed to by the Commons-

So on the 8th of November, 1690 ; and the 31st of December,

1691.

40. On the 17lh of April, 1690, the Lords amend the Poll

Bill, by adding a clause for appointing Lords to be commis-

sioners for assessing the Peers, and for the Lords to appoint

a receiver of the monies payable by them ; which amendments

are agreed to.

41. On the 5th of January, I69O, the Lords amend a Bill,

by inserting a clause which inflicted a penalty of ten pounds
;

to this clause the Commons disagree. Several conferences are

held, which are interrupted by an adjournment, and then by
a prorogation of the Parliament.

42. On the 28th of January, I691, the Lords amend a Bill

for appointing com^iiissioners of public accounts, by adding

other commissioners : to this the Commons disagree*.

43. On the 23d of February, I69I, the Lords amend
a Mutiny Bill, by altering the application of a pecuniary

penalty ; to which the Commons disagree
-f-.

44. On the 17th of January, I692, the Lords amend a Bill

for granting an aid of four shillings in the pound, by appoint-

ing Lords commissioners to rate the Peers, and also appointing

a collector to receive those rates : to this the Commons dis-

agree.

* Several conferences are held; for ference is "That it is the undoubted
an account of which see Appendix, " right of the Commons only, to ap-

N° n. " point pecuniary mulcts, and tlie dis-

t The reason to be assigned at a con- " tribution of them."
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agree.—See the reasons*.—The Lords, on the 20th, desist

from their amendment : but at the same time insist upon their

right to make this amendment, and assign reasons at the con-

ference, which are not however inserted in the Commons
Journal.— See the Lords Journal of the 20th of January.

45. On the 8th of March, 1692, the Lords make an amend-

ment to a Bill for enabling the King to grant leases of the

Duchy of Cornwall, which amendment increased the fees

payable on the renewal of leases : to this the Commons dis-

agree.—See the i-easons on the 9th of March §.

46. On the 25th of January, 1693, the Lords make some

small amendments to the Bill for granting an aid of four

shillings in the pound ; to which the Commons agree ; but

order the said amendments to be particularly entered in the

Journal, " to the end that the nature of them may appear.''

47. The Lords havino- amended a Bill about the coinino- of

silver, the Commons disagree to some of the amendments,

and a conference is held upon this subject on the 7th of Ja-

nuary, 1695. The reasons alleged by the Commons at this

conference do not appear in the Journals of either House

;

but at the next conference on the 11th of January, after the

Lords have assigned their reasons for insisting on their amend-

ments

—

*' The reasons are, " That the right " right. And the clause sent down by
" of granting supplies to the Crown is " your Lordships is a manifest invasion
" in the Commons alone, as an essential " thereof."

" part of their constitution : and the

" limitation of all such grants, as to § One of these reasons is, " Because
" the matter, manner, measure, and " the enlarging the fees, as by the

" time, is only in them : which is so " amendment, is the laying a charge
" well known to be fundamentally set- " upon the subject; which is so inhe-

" tied in them, that, to give reasons " rent and fundamental a right of the
" for it, has been esteemed by our an- " Commons, as they can by no means
" cestors to be a weakening of that " depart from."
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ments—they add, " The Lords hold themselves obliged to

" take notice of what was delivered from the House of Com-
" mons at the close of the last conference in relation to pecu-

" niary penalties, which, the Commons say, ought to have
" their commencement " only " from the House of Commons.
" Their Lordships conceive this to be highly derogatory to

" the rights of their House ; but, since the House of Commons
" thought fit to deliver a bare assertion only, without showing

" any foundation for it, the Lords at present will content

" themselves with as positive a denial of it."

48. On the 28th of November, I696, the Lords amend the

Bill for remedying the ill state of the coin ; to which the

Commons disagree ; and give for their reasons, on the 2d of

December, " That the amendments being of a nature which,

" in their consequences, will bring a charge upon the people,

" the Commons can by no means admit that the Lords can
" make such an amendment." On the 2d of December the

Lords do not insist on their amendment*.

49. On the 25th of February, I696, the Lords amend a Bill

relating to wearing of calicoes, by imposing a penalty of

100/. ; to which the Commons disagree ; and on the 4th

of March give for their reason, " That their Lordships have
" added

* At the commencement of the for- agree to an address of their own to the

mer session, on the 5th of December, King, on the same subject, and pray-

1695, the Lords, at a conference, com- ing a similar remedy—and they direct

municated to the Commons an address, this address to be presented to the

which they had agreed to, to be pre- King, without communicating it to the

sented to the King, relating to the state Lords ; and they take no further notice

of the coin, and praying, " That no of the Lords address, nor of the report

" chpt money should pass as the cur- from the conference, at which it was

"rent coin of the kingdom." The communicated to them. On the 1 6th

Commons put off the consideration of of December, the Lords present a sepa-

this address from the Lords from day rate address to the King upon this

to day, and on the 14th of December subject.
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" added and imposed pecuniary penalties upon the subject;

" whereas all charges of Money upon the people ought to

" begin with the Commons." This brought on another, and

afterwards a free conference*.

50. On the 6th of May, l6"98, the Commons disagree to

amendments made by the Lords to the Bill for erecting a

woi'khouse at Colchester ; because, they allege in their rea-

sons on the 9th, that these amendments are an alteration of

the laws concerning rates for the poor. On the 13th the

Lords do not insist on their amendment.

51. On the 18th of April, 1699, the Lords amend a Bill

about Blackwell Hall ; to which the Commons do not agree,

because, they say on the 19th, that this alteration will not

only be prejudicial to the manufacturers, " but is a charge

" upon the people ; Avhich the Commons can by no means
" allow to arise but in their House."

52. On the 2d of May, 1699, the Lords amend the Bill for

laying a duty on vellum and parchment ; to which the Com-

mons

* The Lords, on the I2th of March, declare, "That they must ever maintain

say, " That they cannot imagine how " they have an equal right with the

" the imposing a penalty in a legisla- " Commons to impose penalties upon
" tive way can well be denied to arise " the subject, having so many undenia-

" properly in their House; when, ac- " ble precedents where their Lordships

" cording to the law of the land, their " have exercised it, and the Commons
" Lordships, in a judicial way, are in " have acquiesced in it."—Lords Jour-

" possession of that undoubted right nals.—The Commons adhere, and in-

" bv themselves alone." On the i8th sist, " That no amendment, how rea-

of March, the old precedents, of the " sonable soever, could be debated.

Bill for the poor in the 5th of Queen " whereby any penalty was extended

Elizabeth, and the Bill about Dover " farther than in the Bill : That all the

Haven in the 31st of Queen Elizabeth, " several amendments of the Lords had

are again brought forward, and with " relation to the penalties, and there-

some other instances, not very appli- " fore could not be debated."—Com-
cable to the matter in dispute, are mons Journals the ^sth of March, 1697.

reported ; and on the a3d the Lords
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mons disagree; " Tor that all aids which are granted in Par-

" liament are the sole and entire gift, grant, and present of the

" Commons in Parliament : and that it is the undoubted right

" and privilege of the Commons, that such aids are to be

" raised by such methods, and with such provisions, as the

" Commons only think proper: and that your Lordships, by

" the ancient law and constitution of Parhament, are not to

" alter any such gift or grant, or the methods or provisions

" for collecting, raising, or enforcing the payment thereof.'

—

See the 3d of INIay.—On the next day, the 4th, the Lords

desire another conference at one o'clock; to which the Com-

mons say. They will send an answer by Messengers of their

own; but they let the time for the conference elapse, without

taking any further notice of the message. This proceeding is

noticed by the Lords ; and the reasons which they intended

to offer are ordered to be entered in their Journal*.

53. On the 8th of April, 1700, the Lords amend a Bill for

granting an aid by sale of forfeited estates in Ireland : to

these

* The reason is, " Because, although

there be nothing in the said amend-

ment relating to money, yet the Com-
mons have thought fit to take occasion

thereupon to assert " a claim to their

" sole and entire right, not only of

" granting all aids in Parliament, but

" that such aids are to be raised by
" such methods, and with s^uch provi-

" sions, as the Commons only think

" proper ; and that the Lords are not

" to alter any such gift or grant, or

" the methods or provisions for col-

" lecting, raising, or enforcing the pay-
" nient thereof." To this the Lords

can by no means agree, for many rea-

sons, which they conceive not necessary

to be given upon this occasion ; besides,

that the practice at this day is known
to be contrary to some of the assertions

made by the Commons to support the

said claim. But if the said assertions

were exactly true, without any excep-

tion (which their Lordships cannot

allow), yet it could not with good rea-

son follow from thence, that if the

Commons will insert, into a Bill grant-

ing money to the King, a clause wholly

foreion to the "-rantinaf or raising that

money, that the Lords may not alter

or entirely leave out such a clause."

Lords Journal, the 4th of May, 1699.

Vol. in.
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these amendments the Commons disagree. The Lords adhere,

and the Commons desire a free conference*.

54. On the 18th of May, 1702, the Lords amended a Bill

for the encouragement of privateers ; to which amendments

the Commons disagree ; and give for their reasons, on the

19th, " That lliis Bill doth alter several duties granted to the

" Crown, and doth likewise dispose of several sums of money
" arising therefrom, and of other public monies; the Com-
" mons do therefore disagree to all the amendments; for that

" the altering of duties, and the granting and disposing of all

" public monies, is the undoubted right of the Commons
" alone, and an essential part of their constitution."

55. On the 9th of December, 1702, the Lords amended the

occasional Conformity Bill ; one of which amendments was

for leaving out several pecuniary penalties, and substituting

others in their place ; with a direction in what manner these

last pecuniary penalties, imposed by the Lords, should be

distributed. To this the Commons disagree; and on the 15th

of December, say, that " though many other reasons may
" be offered, from which the Commons can never depart,"

they think it sufficient to say that the penalties left out are

reasonable, and necessary to make the Bill effectual. To this,

on the 9th of January, the Lords at a conference replied,

" That, in justification of their amendment, as they have an

" undoubted right to begin Bills with pecuniary penalties,

" and to alter and distribute pecuniary penalties in Bills sent

" up to them from the House of Commons
f-

(which right

" their

* See the proceedings upon this oc- a Committee appointed to inspect the

casion in the Appendix, N° 12. records or precedents, where Bills with

+ See in the Lords Journals of ths penalties have begun in the House of

8th of January, 1702, a report from Lords; as also where penalties, in

Bills
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" their ancestors have always enjoyed, and from which their

" Lordships can never depart), so they are convinced there

" never was a more jusL occasion of making use of that right

" than in the present case." A ^w^q conference was afterwards

lield ; at which the Commons said, That tliis amendment
of the Lords, " could the Commons agree to it," would dis-

courage informations and prosecutions.—See the report made

by Mr. St. John, of this free conference, on the 5th of

February, 1702.

56. On the 4ih of February, 1702, the Lords send a mes-

sage, that they have appointed a Committee to consider of

the observations of the Commissioners of accounts ; and those

commissioners being Members of the House of Commons, the

Lords desire the House will give them leave to attend that

Committee. On the 5th a Committee is appointed to search

precedents upon this subject, which they report on the 13th

:

the Committee are then ordered to draw up what may be

proper to be offered at a conference, which they report on the

l6th. On the 22d of February this conference is reported ; and

on the 25th it is stated what is fit to be offered at a free con-

ference ; and on the 27th the free conference is reported*.

57. On the 21st of March, 1703, the Lords amend the

Bill for taking the public accounts; to which the Commons
disagree -f-.

58. On

Bills begun in the House of Com- * See these proceedings in the Ap-

mons, have been increased, lessened, pendix, N° 13.

and altered in the House of Peers. f The reasons for disagreeing on

This report takes up four-and-tvventy the a4th of March, and the Lords

pages in the printed Journals.—See reasons for adhering on the 3d of

also the 10th of January, 1695, a re- April, 1704, are inserted in the Ap-

solution of the Lords upon this subject, pendix, N" 14.

S 2
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58. On the l6th of January, 1704, the Commons lay aside

a Bill which came' from the Lords, for appointing Commis-

sioners to treat of an Union ; because, Bishop Burnet says,

of the money penalties which were put in several clauses of

the Bill*.

59. On the 22d of March, 1706, the Lords amend a turn-

pike road Bill, by exempting certain persons from paying the

loll : to this the Commons disagree, and give their reasons on

the 26th of March ; wherein they say, " they decline offering

" any further reasons at present, hoping these will be suf-

" ficient-f-." On the 27lh the Lords do not insist on their

amendment.

60. On the 1st of April, 1708, the Commons disagree to

an amendment made by the Lords to a Bill for covering St.

Paul's cupola with " copper," which the Lords proposed

should be covered with " lead." Amongst other reasons, the

Commons allege, " That the money for building the said

" cathedral was granted by the Commons ; and therefore the

" application thereof does belong to them."

61. On the 18th of March, 1709, the Lords amend a Bill

for building a lighthouse on the Eddistone, by inserting a

clause for limilino- the duration of the Act : to this the Com-

mons disagree, and report their reasons on the 23d of

March ; which being general reasons, and not asserting the

Privileges of the House, are recommitted : and on the 29th

they

* History of his Own Times, Vol. II. discussion their Privileges relating to

p. 403. matters of supply.— If, however, the

:|- This has been the mode of ex- Lords do not take this hint, but insist

pression which the Commons have upon their amendments, then the

frequently used, in instances where Commons are obliged to explain their

they were not inclined to bring into meaning more clearly.
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ihey report, " That this amendment for shortening the time

" for the collection of certain duties, being an alteration ot

" the Commons disposition of the money arising by those

" duties, dolh intrench upon the ancient rights and privileges

" of the House of Commons, from which they can never

" depart." On the 3d of April the Lords do not insist on

their amendment *.

62. On the '25\h of March, 1719, the Lords amend a Bill

to prevent smuggling : to which amendments the Commons
disagree ; and on the 26th give for their reasons, " Because
" the first amendment is a disposition of public monej^ ; con-

" trary to the undoubted right of the Coumions, from which

" they can never depart :" and that " The second amendment
" is an alteration of the Commons disposition of public

" money ; which is likewise contrary to the undoubted right

" of the Commons, from which they can never depart." The

Lords send a message on the same day, that tliey do not

insist upon their amendments.

63. On the lllh of April, 1719, the Lords amend a Bill

about the East India trade; to which the Commons disagree ;

and on the 13th give for their reason, " That these amend-
" ments levy money on the subject, by a new subsidy not

" granted by the Commons, and which it is the undoubted

" and sole right of the Commons to grant, and from which

" they can never depart." The Lords, on the 14th, do not

insist upon their amendments.

64. On

* But see 2d June, 1791, where tlie the trade being the object of the Bill,

Lords altered the duration of the and the penalties only consequential.

I'awnbrokers Bill, containing penal- So 29th July 1814, in the case of the

ties, and the Commons agreed to I'ish Seditious MeeUng Bill,

those amendments ; the regulation of
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64. On the 15th of February, 172'2, a Bill from the Lords,

for sale of an estate, in " order to discharge a debt due to the

" Crown," was rejected, nemine contradkente."

65. On the 9lh of May, 1727, the Lords amend a turnpike

road Bill, by leaving out an exemption for certain persons

from paying the toll : to this the Commons disagree, and give

reasons ; but add, " That they declined offering any other

" reasons, hoping these may be sufficient." On the l5th the

Lords insist on their amendments ; and the Commons resolve,

nem. con. to insist upon their disagreement ; and the Committee

are ordered to draw up what may be proper to be offered at

a free conference. But that day the Parliament is prorogued.

66. On the 7th of May, 1729, the Lords amend a Bill,

'S' by making persons liable to pecuniary penalties ; to which

amendments the Commons agree *.

67. On the 19th of May, 1732, the Lords amend a Bill

relating to bankrupts ; by one of which amendments the Lords

appoint an office for keeping the records, and that the Lord

Chancellor shall appoint an office-keeper, " with such ' fee and
" reward ' to be paid to such person, for his labour and pains

" therein, as the Lord Chancellor shall think reasonable." To

this amendment the Commons disagree; and having given

certain reasons, add, as they had done on former occasions,

" That they declme offering any other at this time, hoping

" these

* This was in the Bribery Act ferred waving their Privilege, to losing

(2° Geo. II. c. 23, ^ 7,) by making a the Bill.

penalty of 50 /. into 500 /., upon the This however is a hazardous mode
precedent ofN° 55, in 1702. But tliis of proceeding; and it were better that

would not be allowed now. It was almost any Bill should be lost, than

understood to have been intpnded by that the Commons should surrender

the Lords as an Amendment to destroy any one of their established and most

the Bill : but the Commons rather pre- acknowledged Privileges.
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" these may be sufficient." The Lords, on the 31st of May,
insist on their amendment; and the Commons do not insist

upon their disagreement*.

68. On the 4th of May, 1733. a Bill from the Lords, for

vesting in Sir Theodore Janssen the remainder of an estate

' now in the Crown,' was rejected, ntmint contradlcente.

69. On the 20th of April, 1736, the Lords made several

amendments to the Bill for building Westminster Bridge.

When these amendments are taken into consideration, on the

5th of May, several precedents are read out of the Journals

of proceedings similar to this; and then the amendments are

agreed to.

* But see before, N" 45, the instance

of tlie 8th of March, 1692.—On the

7tli of July, 1742, a Bill from the

Lords was read, 2°, " For preventing

" persons from assisting prisoners to

" escape." The following entry is made

in the Clerk's minute Booli of that

day :
—" The Bill was read 1°, but not

" committed, nor any question moved
" for commitment; upon an objection

" made, that the Bill directs a tran-

" script ofthe conviction of an offender,

" and of the order of transportation to

" be made by the clerk of assize or

'' clerk of the peace, not takingfor the

" same above the sum of 2 s. 6 d.—Mr.

" Speaker informed the House, that

" (tliough in the case of the Bill relat-

" ing to bankrupts, on the 31st May,
"

1 732, this House yielded to the Lords,

" in not insisting on their disaoreement

" to the amendment made by the Lords,

" by which amendment an office was
" created v-ilh a fee) yet that Lord

70. On

" Coke, in one of his Institutes, denies

" that the King can impose a fee, for

" this reason, because it is in the nature

" of a Tatliage.—Whereupon the order

" of the day being called for, the same
" was read." (Mr. O.) Sir Edward
Coke's words here referred to by Mr.

Onslow are in the Second Institutes,

P- 533» in liis Comment on the Statute

de Tallagio non concedendo.—" Within
" this Actare all new offices erected with

" new fees, or old offices with new fees,

" for that is a talliage put upon the

" subject, which cannot be done, with-

" out common assent by Act of Parlia-

" ment.—And this doth notably appear
" by a petition in Parliament in the

" 13th Hen. IV. and by a judgment
" also given in the King's Bench at

'' that time ; so as this point was both

" resolved in Parliament, and adjudged

" by law." See Rot. Pari. 13 Hen. IV.

"N°43. Vol. III. p. 664.
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70. On the 'iOlh of May, 1736, the Lords amend a Bill for

indemnifying persons guilty of offences against the laws

made, for securing the revenues of customs and excise ; to

which, after reading several precedents, the Commons agree*.

71. On the 13th of April, 1743, the Lords amend a Bill

relating to rogues and vagabonds, by directing in what man-

ner the treasurer of the county shall pay the rates and allow-

ances appointed by the Quarter Sessions of the Peace. To
these amendments the Commons disagree ; and after giving

their reasons, add, "That they hope these - reasons will be

" sufficienl, and they therefore decline offering any others at

" this time."

72. On the 2d of July, 1746, the Lords amend the Bill for

securing the payment of shares of prize-money to Greenwich

Hospital ; which amendments, after reading several precedents

from the Journals, are resolved, nemine contradicente, to be put

off" for two nionths.

73. On the 2d of July, 1746, a Bill from the Lords, for

founding and building a chapel at Wolverhampton, was read

once; and, upon question for reading it a second time, it

passed in the negative, iiemiiie contradicaite. The Journal is

read of the 19th of May, 1662 f.

74. On
* See, in the niiitli volume of " charging the living from paying the

Chandler's Debates, p. 236, what is " first fruits and tenths, and subjecting

said by Mr. Onslow, Speaker, upon " the parishioners to a rate for repair-

this occasion. " ing the church. It began the next

t So on the sglh of February, 1743, " session in the House of Commons,
a Bill was sent from the Lords, relating " and passed the Lords." Mr. O.

to the vicarage of Fincham, which was In the year 1752 (Vol. Journals

read i» ; but never taken up again. Mr. XXVI. p. 458,) the Lords passed a

Onslow says, " The reason of this was, Bill for giving a recompense in lieu

" that there were clauses in it for dis- of tithes for the rectory of Pusey
;

rejected
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74. On the 6th of April, 1750, the Lords having amended a

Bill for the encouragement of the White Herring Fishery, the

Commons agree to this amendment ; but order a special entry to

be made in the Journal, to show the nature of the amendment

;

" and that the same was agreeable to what was intended*

" by

rejected by the Commons, as it had a

provision about taxes. But in the

same year another Bill brought from

the Lords, respecting the very same

place and matter, was passed by the

Commons. In the year 1755 (Jour-

nals Vol. XXVII. p. 74,) the Lords

passed a Bill for giving a recompense

in lieu of mortuaries in the Archdea-

conry of Chester
;
passed also by the

Commons.
On the 23d of April, 1793, Lords

amendments to Paddington Church

Bill, inserting words to empower sale

of vaults, and application of money in

repair of church, agreed to.

So Nottingham Church Bill, July,

1807; Sculcoates Church, May, 1814;

and Bathwick, June, 181,5.

* This intention must be evident

from the context, and not collected

aliunde; see the case of 6th August,

1803, of "annum" for "centum" in

the Property Duty Bill ; and ex. gr.

On the 6th February, 1805, Bill for

continuing and granting to his Ma-
jesty a Duty on Pensions, Offices, and

Personal Estates. Amendment by the

Lords, after " land," insert " tax ;

"

and it appearing that the same was

only to rectify a mistake in the recital

of the title of an Act; and it also

appearing by the written Bill, that

the word " land-tax " was therein

inserted, and that therefore this error

had happened by a clerical mistake,

—

Lords amendment was agreed to. So

Vol. III.

30th May, 1805, Bill to repeal, and to

consolidate and render more effectual,

the provisions for collecting the said

duties. Amendments by the Lords
;

and it appearing that the said amend-
ments were only to rectify a mistake in

the recital of part of an Act, and that

this error had happened by a clerical

mistake in the written Bill presented to

this house,—Lords amendments were

agreed to.

On tlie 2d July, 1808, in a clause

prescribing the size of stills, in a Bill

for granting duties on the distillation

of sugar, the Lords amended it by
striking out " Great Britain " and in-

serting " England." To this the Com-
mons agreed, upon its being shown to

be in conformity with the Commons
own intention, evidenced by the word
" England " appearing to stand in the

House copy of the Bill, and not to have

been altered by the amendments in the

Committee, nor by the Speaker's hand
upon the Report ; nor upon the third

reading, as was shown by the Votes

;

and the word " Great Britain " was
shown by the ingrossment to stand

upon erasure. Under all these circum-

stances, the Commons agreed to the

amendment, but resolved to inquire

early in the next Session into the com-
plaint of this unauthorized alteration by
some unknown hand.

There are several instances of Lords

amendments agreed to even in Money
Bills, when dates have been necessarily

altered.
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" by the Commons, but had been expressed otherwise by
" mistake*/'

75. On the 20th of March, 1752, the Lords amend a Bill

for suppressing thefts and robberies, to which the Commons
disagree ; and having given reasons, " declined oftering any
" other at this time." The Lords, on the 24th of March, do

not insist upon their amendments.

76. On the 11th of April, 1753, a Bill from the Lords, for

enabling the trustees of Lord Ashburnham to convey his

estate pursuant to the directions of his will, was, after reading

a precedent from the Journal of the 24th of July, l66l,

ordered, nemine contradicente, to be laid aside f-, and another

Bill to be brought inj.

77. On

altered. Thus nth May, 1797, the

Lords amend a " Bill to suspend the

operation of two Acts for restraining

the negotiation of Promissory Notes,"

by striking out the word " continu-

" ance," and inserting " revival." This

was agreed to, ' it appearing that the

' Act proposed to be continued ex-

' pired on the i st of May during the

* progress of the Bill in the House of

' Lords.' So gth June, 1797, in the

Corn Duty Bill, a day elapsed while

the Bill was in the Commons, and the

Lords altered it from 30th April to

1 6th June ; agreed to, because it gave

due notice to the parties, according to

the original intention of the Commons.

So 14th May, 1798, in the Monkbridge

Road Bill, the alteration of a day which

had elapsed while the Bill was pending,

is permitted. So 20th June, 1798, in

the case of the Crossford Bridge Bill.

So 20th March, 1799, the Lords amend
' a Bill for extending time for state-

' ments under the Income Act ; agreed

to, because for the purpose only of

altering a date, according to the mani-

fest intention of the Commons. This

was to make two parts of the same

clause consistent. So on the contested

Volunteer Bill (June 1804) though full

of Money Clauses..

* See two subsequent precedents

;

the first on the 26th of June, 1781, re-

lating to Gloucester Gaol, and the

other the 14th of May, 1794, on an

amendment made by the Lords to a

Bill for erecting a bridge at Bridge-

water ; where the reasons for agreeing

to these amendments are stated in a

special entry in the Journal.

t On examining this Bill, it appears,

that part of the lands intended to be

conveyed were derived " by a grant

" from the Crown," by letters patent

under the Great Seal, in the 4th year

of King Henry VIL

J So on the 24th of March, 1807, a

Bill
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77. On the 24th of May, 1757, the Commons disagree to

several amendments made by the Lords to the Militia Bill,

the reasons are reported ; and the Commons " decline at this

" time offering any other reasons," believing these may be

sufficient. On the 7th of June, the Lords insist upon some

of their amendments, but take no notice of this expression of

the Commons *.

78. On the 11th of May, 1759, the Lords amend a

turnpike road Bill, by inserting a clause, " That no gate

" shall be erected within a mile of Ensham Ferry/' The

consideration

Bill for vesting in the King lands be-

lono^ing to the Sierra Leone Company,

having been amended in the Lords, was

laid aside by the Commons, nem. con.

[Note, this being the Commons own

Bill ought not to have been laid aside,

upon the principle explained in note

upon N° 85.]

On the 14th of July, 1812, the

Lords having amended a Bill res-

pecting the management of Crown

lands, woods, and forests, to which

amendments the Commons (upon the

authority of Lord Ashburnham's case)

could not have agreed, and the Lords

having therefore been induced to lay

the Bill aside, a Committee of the

Commons was appointed to search the

Lords Journals respecting the proceed-

ings on that Bill, and a new Bill was

brought in with a different title, and

such alterations in the clauses, as satis-

fied the opponents of the Bill in the

Lords.
* In this case the Lords Amend-

ments had been referred to a Select

Committee, (17th May, 1757) to re-

port what they shall think proper to be

offered to the House thereupon ; on

the 21st of May, the Committee report.

—So in the case of the Militia Bill of

1802, the Lords amendments were re-

ferred to a Select Committee, 14th of

June ; report 15th of June, 1802.

In the case of the Volunteer Bill of

1804, the Lords amendments were re-

ferred to a Committee, 23d of April

;

report presented, and ordered to be

printed, 27th of April; the Bill also to

be printed with the amendments made
by the Lords. Report and amendments
considered, some disagreed to, and the

rest (with amendments to several)

agreed to, and the Committee ordered

to draw up reasons to be offered to

the Lords for disagreeing, 23d of

May ; they report ; a Conference is de-

sired ; held accordingly, and reported

24th of May. Message that the Lords

have agreed to the amendments made
to their amendments, and do not

insist upon their amendments to

which the Commons have disagreed,

30th of May, 1804.

See also Local Militia Bill, like pro-

ceedings, 10th of April and 13th of

April, 1812.

T 2
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consideration of this amendment is resolved, nemine contra-

dicente, to be put off for a month.

79. On the 29th of March, 1762, a Bill from the Lords,

for vesting in the Duke of Bedford certain lands called

' Feoffees lands,' and settling others in lieu thereof, was

laid aside *.

80. On the 6lh of May, 1762, the Commons disagree,

nemine contradicente, to an amendment made by the Lords

to a Bill for lighting the streets of Hull ; which amendment

was, the leaving out a clause " that enacted that persons

" should not gain a settlement by paying to the rates imposed

" by this Act."—See the reasons on the 7th of May.—Upon
the 2d of June, the Lords send word they do not insist upon

their amendment.

81. On the 25th of April, 1765, a Bill from the Lords,

for repealing an Act of the 7th of Queen Anne, for enforcing

an Act passed in the 5th of Queen Anne, relating to buying

and selling cattle,—was put otf for two months
-f-.

82. On the 9th of May, 1766, the Lords agree to a Bill

for preservation of fish, with some amendments ; one of

which

* The purport of this Bill was to Charity Lands Bill (26th May, 1815)

vest in the Duke of Bedford certain brought into the House of Corn-

lands and tenements, that had been mons by petition, alleging a mistake

settled " for the use of the poor " of in having applied in the first instance

Tavistock, and to enable him to settle to the House of Lords,

other lands to the like uses. Upon this -f The objection taken here was,

authority the North Mims Charity that this Bill would in its consequences

Bill in the Lords was not proceeded in, subject certain persons to a pecuniary

May 1808, after the Judges report forfeiture imposed by the 5th of Queen
had stated the lands to have been given Anne, ch. 34, and from which they

for the good of the town or the poor, were exempted by the 7th of Queen
The like in the case of the Deptford Anne, ch. 6.
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which being for imposing a pecuniary penalty, the amend-
ments were never moved to be taken into consideration.

83. On the 27th of May, 1767, the Lords amend a Bill

for repairing the roads in the county of Ayr, by leaving out

" not being a Peer of this realm," which was an exception

to the description of the persons appointed to be commis-

sioners for executing the powers of the Bill. The consi-

deration of this amendment is put off for two months, and

another Bill ordered.

84. On the 19th of April, 1771, the Lords amend a

turnpike road Bill, by leaving out a clause, which was to

prevent abuses by persons carrying coals along the road.

The consideration of this amendment is put off for three

months.

85. On the 3d of June, 1772, the Lords amend a Bill to

regulate the importation and exportation of corn; wherein

they provided, " That no bounty should be payable in cer-

tain cases." The House order the Bill, with the amendments,

to be* rejected, ntmine contradicente.

86. On the 3d of June, 1772, the Lords amend a Bill for

better preservation of the game, by extending the penalties

and

* The proceeding in this, and the of the amendments, the Bill was

following instances, N" 86 and 89, of their own ; and therefore, they ought

rejecting a Bill that had originally to have confined the marks of their

passed the Commons, on account of displeasure to the irregular proceeding

the nature of the amendments made of the Lords ; by disagreeing to their

to it by the Lords, was not regular, Lordships amendments, or refusing

or conformable to former precedents, to discuss them, by putting off the

Whatever disapprobation the Cora- consideration of them during that

mons might think proper to express session.
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and forfeitures in the Bill to persons killing red game. This

Bill, with the amendments, are ordered, nemine contradicente,

to be rejected.

87. On the 25th of June, 1781, the Lords having amended

a Bill for erecting a new gaol at Glocester ; the Commons
agreed to this amendment on the 26th, but directed a special

entry to be made in the Journal, to show, that this alteration

made by the Lords was within the scope and purport of the

Bill, as it was sent from the House of Commons.—See before?

N° 74.—See also special entry as to false measures Bill, April,

1815 ; and Scotish Commissary Courts Bill, May 1815.

88. On the 8th of May, 1783, the Lords amend a Bill

relative to opening a trade with the United States of America,

by enlarging the term of the powers given to the King, for

making regulations with respect to the duties and drawbacks

to be paid by ships coming from thence, or going thither.

The Commons put off the consideration of these amendments

for three months, and order in another Bill.

89. The Lords having made amendments to the St. James's

paving Bill, by altering the number of persons who were to

compose the Committee that were to have the control and

management of the rates, the House of Commons, on the

8th of July, 1783, took these amendments into considera-

tion ; and following the precedents of the 3d of June, 1772,

rejected* the Bill, with the amendments, nemine contra-

dicente.

90. The Lords having made amendments to some of the

resolutions, which were sent from the Commons for their

concurrence,

* See the note to N" 85.
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concurrence, relating to the commercial intercourse between

Great Britain and Ireland, and these amendments being in

matters of duties, the Commons put off the consideration

of them for three months, and immediately came, on the

22d of July, 1785, to other resolutions, which included the

substance of the amendments made by the Lords. To these

resolutions the Lords agreed on the 25th of July.

91. On the 23d of May, 1786, the Lords, by a message,

desire the Commons to comnmnicate to them the information

relating to the state of the public income and expenditure,

on which they proceeded in passing the Bill, " for vesting

" certain sums in commissioners for the reduction of the

" national debt." The next day, the Commons return for

answer, " That it has not been the practice of Parliament,

for eidier House to desire of the other the information upon

which they have proceeded on passing a Bill, except where

such information has related to facts stated in such Bill, as

the ground and foundation thereof*; " and -)• that the Com-
" mons think this reason sufficient for not giving, at this

" time,

* The Lords may read the votes of sides that it was unparliamentary, was

the House of Commons, and send for so clearly a breach of the privileges

such papers as they read of therein; of the ttouse of Commons, that it was

but the Commons, having no such much pressed, that the message should

means, must appoint a Committee to be disregarded, and no answer sent to

search the Lords Journals, and then it. But the Chancellor of the Exche-

may send for such papers as they see quer, Mr. Pitt, thinking this might in-

therein mentioned. See the proceed- duce disputes between the two Houses,

ings on the Scotish Judicature Bill, dechned this measure, but adopted

sent from the Lords, May 1808:—See these latter words, to show the Lords,

also proceedings on the Reversion Bill, that the Commons had not neglected

and Committee's report of Lords pro- this consideration.—See the several

ceedings and protests ; and a debate on former instances where this mode is

the names of the protesting Peers, used, of gently intimating to the Lords

18th of March, 1808. the opinion of the Commons upon

t This message from the Lords, be- their proceedings.
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" time, any further answer to their Lordships message/' To
this answer the Lords made no reply, but passed the Bill the

following day*.

* On tlie 29th of June,. 1798, the

Lords desire to have the evidence upon

which the Commons passed the Scotish

Distillery Duty Bill. The Commons
put off the consideration of the Lords

Message till a day which fell after the

Prorogation. On the 27th of May,

1800, the Lords desired evidence upon

the Merchants Dock Bill, and London

Port Bill, and reports of Select Com-

mittee upon improving the Port of

London; in these Bills money was

given out of the Consolidated Fund for

compensations, and duties were granted.

The Commons sent the reports ; but

this vias wrong.

On the 3d of July 1805, the Lords

desire the evidence upon which the

Commons passed the Bill for settling

an annuity on the Duke of Atholl. On
the following day, the Commons send

an answer, that it is contrary to the

practice of Parliament, for the Lords

to desire the evidence upon which the

Commons have passed Bills of this

nature. \_N. B. Mr. Pitt proposed to

have followed the precedent of the 27th

of May, 1800 ; but that was objected to

as a single and unsupported precedent,

and the House adopted the course

taken in 1786.] On the 12th of July

the Lords send a further message, ' that

' they intended by their former message
' to request the Commons to commu-
' nicate the information laid before

' them relating to the facts stated in the

' said Bill as the ground and foundation

' thereof; and that they conceive it is

' according to the practice of Parlia-

' ment for the Lords to request of the

' Commons such information touching

92. On
' Bills passed by them.' The above

message of the Lords clearly was meant

to place their proceedings upon the

principle laid down by the Commons in

1786 ; which implied by its conclusion

(though it did not state so) that such

a principle nevertheless did not apply

in Money Bills ; and therefore the

Commons immediately ordered another

message, ' that inasmuch as the nature

' of the Bill mentioned in their Lord-
' ships message, was for the express

' purpose of making a disposition of

' Public Money, the Commons con-

' ceive that the claim asserted by their

' Lordships is not warranted by the

' practice of Parliament, and doth in-

' trench upon the Rights and Privileges

' of the Commons, from which they can
* never depart.' This message was or-

dered to be carried by Lord Glenbervie,

but the Black Rod immediately appear-

ing, and Parliament being prorogued

by Commission in the House of Lords,

the message was never delivered. (See

Vol. II. Note (a) in the observation

under the head King, Section VIII.

And see in Appendix to this volume

(N" 16,) the case of the Scotish For-

feited Estates Bill, July 180G, when
the Commons declined giving the

Lords the information desired, meaning

to abide by the principle of their pro-

ceedings in the above isle of Man
case.

But in the case of Bills, other than

]\Ioney Bills, the Commons do not

refuse to communicate the grounds

and evidence to the Lords; thus in

the Shaftesbury Writ Bill, the 24th of

May, 1775, a Committee is appointed

to
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92. On the 4th of May, 1787, a Bill from the Lords was

read 1°, and it appearing, that there were provisions in the

Bill, " for declaring a new gaol or prison, lately built at

" Horsham in Sussex, to be the common gaol for that county,

" and that the said gaol should be kept in repair by the same
" means, by which other county gaols are repaired." These

provisions were so directly against the rule, " That the Lords
" should not impose any rates or taxes upon the people," that

upon the Speaker's stating them to the House, it was unani-

mously agreed to lay the Bill aside, and to give leave to

present a new * Bill for those purposes.

93. On the 20th of May, 1790, the Lords amended a Bill

for regulating Warwick gaol, by changing the rate, to be

imposed for that purpose, from the land owners to the

occupiers. To this amendment the Commons disagree, and

on the 27th of May agree on reasons to be offered to the

Lords at a conference. On the 8th of June another conference

is held, Avhere the Lords give their reasons for insisting on

their

to state the grounds, and their report On the 14th of May, 1804, message,

is sent. So on the 19th of April, 1782, for evidence on which the Commons
in the Cricklade Disfranchising Bill, passed the Aylesbury Bribery Bill. An-

minutes of evidence are sent back by swer, and printed copy of minutes of

the messengers. So on the 8th of Select Committee, sent. So in the

July i8oo, minutes of evidence on Helstone case, 1st of June, 1814.

which the London Flour Company Bill

was founded, are sent back by the Mes- * The precedent, at that time read

sengers. On the gth of May, 1803, from the Journal of the nth of April,

message, desiring evidence upon which 1753, of the proceedings of the House
the Commons passed the Nottingham upon Lord Ashburnham's Bill, was
Election Bill. Message in answer, read, only to show that it was not

that the evidence was the minutes irregular, under these circumstances,

taken before the Election Committee, to give leave for the preparing another

and printed copy sent. On the 4th of Bill, although no petition had been

July 1803, message, desiring evidence presented for this purpose, which

upon which the Commons passed the would otherwise have been necessary

Wool Bill. Minutesof evidence taken under the standing order of the 24th

before the Committee on the Bill, sent, of November, 1699.

Vol. IlL U
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their amendment, and the Commons resolve, nemhie contra-

dice7ite, to insist upon their disagreement.

94. On the 11th of April, 1791, the Lords having amended

a road Bill by adding a clause, directing how the money to

be paid for lands to be purchased should be laid out by the

parties receiving it, the Commons agree to this amendment,

but direct a special entry to be made in the Journal *.

95. The Lords having passed a Bill
-f-,

" to regulate the

" distribution of rewards in cases of felony," the Commons

on the 13th of May, 1791, put off the consideration of this

Bill for three months, and ordered in another Bill.

96. On the 19th of May, I8O6, The Lords having passed

a Bill, " to enable His Majesty to pern)it Importation and

" Exportation to and from the West Indies" the Commons

order it to be read a second time this day three months

;

and another Bill was ordered.

97. On the 20th of May, 1808, the Lords having amended

the Sheffield Small Debts Bill, by adding a Commissioner,

who by the Bill would have power to impose Penalties ;

—

consideration

* See also a similar amendment t The effect of this Bill was to en-

made by the Lords, and agreed to on able the judges to allow, in certain

the 28th of March, 1792. The prin- cases, a less sum than 40 /. to persons

ciple, on which the Commons agreed convicting felons, which reward they

to these amendments, was. That the would be entitled to by the statute of

money paid for the lands to be pur- the 5th of Queen Aune, chapter 31st;

chased, as soon as it was paid, ceased and by this Act this sum is to be al-

to be the money of the trast, and lowed to the sheriff, or to be repaid to

became private property ; which the him by the Lords Commissioners of

Lords were competent to secure for the Treasury. The Speaker stated the

the interest of the owner, by any pro- objection to the House, and directed

visions they should think expedient. that the proceedings on the 26th of

March, 1719, (N° 62) might be read.
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consideration of the amendment is put off, and another

Bill ordered.

98. On the 2d of July, 1813, a Bill to relieve Roman
Catholics from Penalties iniiicted by 25° Car. II., stood in

the orders of the day for committal ; but notice was taken

that such a Bill from the Lords was irregular. It was there-

fore put off for three months, and a new Bill ordered.

OBSERVATIONS.

We see, from the foregoing cases, that, in the early parts

of the history of this country, there are instances of a

jealousy entertained by the House of Commons, that the

other branch of the legislature should not be permitted to

interfere with that which they have always considered as

their exclusive right ; viz. " The grant of aids and taxes to

" the Crown for the public service."—In whatever mode the

Lords have at any time attempted to invade this right, the

Commons have uniformly and vigorously opposed the at-

tempt ; and have asserted and maintained this claim through

such a long and various course of precedents, particularly

from the time of the Restoration, that the Lords have now
for many years desisted, either from beginning any Bill, or

from making amendments to Bills passed by the Commons,

which, either in the form of positive taxes or pecuniary

penalties, or in any other shape, might by construction be

considered as imposing burthens upon the people.

As long ago as in the year 1407, the 9th of Henry IV. a

dispute arose between the two Houses of Parliament, touching

u 2 the
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the manner of granting a subsidy ; which gave rise lo the

famous ordinance of that year, intitled, " The indempnity of

" the Lords and Commons*." The substance of this pro-

ceeding was, " That King Henry IV. being in great want of

money, and having demanded of the Lords what aid might

be sufficient in this case, they answered, that, considering the

King's necessities on the one hand, and the poverty of his

people on the other, a lesser aid would not be sufficient than

a tenth and a half from the cities and boroughs, and a fif-

teenth and a half from the rest of the people : besides this,

that it Avould be necessary to grant a prolongation of the

duties on wools and leather, and of tonnage and poundage,

from the feast of Saint ISIichael for two years to come."

Upon this advice of the Lords, the King sent a message to

the Commons, to desire that certain of the Commons House

would come before him and the Lords, to hear and report

to the House that Avhich the King should signify in command

to them. Upon this message the Commons sent a Committee

of twelve Members ; to whom it being told Avhat had passed

between the King and the Lords, the King directed them

to report this to the House of Commons, in order that they

might immediately take such steps as might be conformable

to the intent and meaning of the Lords. This report being

made by the Committee to the House, the record says-f-,

" They were greatly disturbed ; saying, and affirming, that

" this was in great prejudice and derogation of their liberties."

—The King being informed of this, and being unwilling that

any thing now or hereafter should be done which might be

against

* See this Record, at large, in the Communes, ils ent furent grandement

printed Rolls of ParHament, Vol. HI. distourbez; en disant, et afFermant,

p. 611. ce estre en grand prejudice et deroga-

t Que le report ensi fait as ditz tion de lour libertees.
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against the liberty of the slate *, for which they are come to

Parliament, or against the liberty of the Lords, wills, grants,

and declares, " That in this present Parliament, and in all

" Parliaments to come, in the absence of the King, it should

" be lawful, as Avell for the Lords by themselves, as for the

" Commons by themselves, to commune amongst themselves

" of all matters relating to the realm, and of the means to

" redress them : provided that neither the Lords on their part,

" nor the Commons on their part, should make any report to

" the King of any ' grant granted by the Commons, and as-

" sented to by the Lords,' nor touching any communication
" of the said grant, until the Lords and Commons should

agree thereupon ; and then that it should be done in manner
" and form as has been hitherto accustomed, that is to say,

" ' by the mouth of the Speaker of the House of Commons
" for the time being/ And the King further wills, that the

" communication

'<

* This is not the only instance in

which this prudent King Hstened to

the voice of his Parliament. " In the

" 5th year of his reign," says the Par-

liamentary History, Vol. II. p. 79,
" the Commons proceeded in their

" first design of regulating the King's

" household, with whom the Lords

" accorded ; and they required that

" four persons should be removed out

" of the King's house, viz. the Abbot
" of Dore, the King's confessor, with

" Durham and Crosbie, gentlemen of

" his chamber. On Feb. gth, 1403-4,

" the Confessor, Durham, and Crosbie

" came into Parliament before the

" King and Lords ; when his Majesty
'' took occasion to excuse those of-

" ficers himself, saying, that he knew
" no cause why they should be remov-

" ed, hut only became theif tvere hated

" by the people : yet he charged them

" to depart from his house, according
" to the desire of his Commons ; and
" would have proceeded in the same
" manner against the Abbot, had he
" been present."—The printed Roll,

Vol. III. p. 525, concludes tliis ac-

count with these remarkable expres-

sions:

" Et dist outre mesme notre Seig-

" neur le Roi, que semblablement il

" vorroit faire d'aucune autre q'estoit

" entour sa persone royale, s'il feusse

" en hayne ou indignation de son
" peuple."—See a similar proceeding

in the year 1451, where Henry VI. at

the prayer of the Commons removes

several persons (men and women) from

his court and presence, against whom
there was universal noise and clamour.

—See the petition of the Commons,

and the King's answer. Rot. Pari.

Vol. V. p. 216.
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" communication made in this present Parliament should not

" be drawn into example in time to come, nor should turn to

" the prejudice or derogation of the liberties and privileges of

" the Commons." I have transcribed this record the more

at large, because in every account of it which I have hitherto

met with, particularly in the l-*arliamentary History*, it is

much abridged and mutilated ; and several parts totally

omitted, upon which the Rights and Privileges of the House

of Commons on this subject, as claimed at this day, are to

be maintained and supported -f.

It has been before suggested, that the short prorogation for

three days, in the year 1553 :]:, was intended to avoid those

difficulties which the Commons were under, from the Lords

having made amendments to the Bill for tonnage and pound-

age : they were obliged either to agree to the amendments,

which would have been in derogation of their Privileges ; or

to lay aside the Bill, which would have been inconvenient to

the state. The expedient, therefore, was adopted, of making

a short prorogation; which measure has since been followed

in similar circumstances § : the Commons were thereby

enabled to bring in a new Bill, probably containing those

amendments which the Lords had made in the former Bill.

Another instance, in which the Commons showed their

jealousy of the Lords interfering in any matter which might

even be construed to have a reference to public money, was

in

* Vol. II. p. 109. t See the second volume of this

t See in the Lord Keeper Finch's work, p. 329.

report of heads for a conference with

the Commons (to which report the § Note the instances, 24 Oct. 1689,

Lords agreed) their exposition of this for two days; 8 April 1707, for six

record. Lords Journals, the 1st of days; and 29 July 1721, for two days.

May, 1640.
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in the year 1587, where the Lords having passed a Bill for

the sale of the estate of one Thomas Handford, ' for a debt

due to the Crown/ the Commons rejected this Bill, and

passed another to the same effect*.

It must be admitted, that the Commons did not always

insist, with the same precision and exactness as they have

done of late years, upon iheir privilege, " That the Lords

" should make no amendments to Bills of Supply." There

are a variety of instances, particularly before the Revolution,

where the Lords made amendments to Bills of this nature, to

which amendments the Commons did agree. At this period

they appear to have been satisfied with maintaining the prin-

ciple, " That all Bills of aid and supply, or charge upon the

" people, 'should begin' with them;" and that the Lords

" should not ' commence' any proceeding that might impose
" burthens upon the people." But they soon found, that

under pretence of making amendments to Bills originating in

the Commons, the Lords-j^ inserted matter, ' which had the

' appearance of trenching upon the Privileges of the Com-
' mons:' so that, after several discussions and conferences,

the Commons found themselves obliged to lay down the rule

more largely ; and to resolve, " That in all aids given to the

" King by the Commons, the rate or tax ought not to be

" altered by the Lords:]:." Within a very few years after, in

1678 §, the doctrine is carried still farther; and the Commons
refuse

* It appears from the Lords Jour- % See N° 26.

nals of 22d March, io'^7, t'lat the § See N° 31. Since the former

Lords did not approve of this pro- publication of this volume it has been

ceeding, and unanimously refused very properly observed, that it does

even to read this Bill sent from the not clearly appear, from this instance

Commons. of the 10th of May, 1678, that the

f See N° 18. objection, taken by the Commons to

this
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refuse to agree with the Lords in some amendments which

they had made, and which related to the distribution of for-

feitures; at last on the 3d ofJuly, 1678, they came to the resolu-

tion, " That all aids and supplies, and aids to his Majesty in

" Parhament, are the sole gift of the Commons; and all Bills

" for the granting of any such aids and supplies ought to begin

" with the Commons ; and that it is the undoubted and sole

" right of the Commons to direct, limit, and appoint, in such

" Bills the ends, purposes, considerations, conditions, limita-

" tions, and qualifications of such grants, -which ought not to

" be changed or altered by the House of Lords."

The first instance that has occurred, where the Commons
expressly took exceptions to the Lords inserting pecuniary

penalties in a Bill is in the year 1690*. The ground and

principle upon which this objection was made, and has been

since maintained, is, to prevent the Lords from evading (under

pretence of imposing a pecuniary fine or penalty) that rule

so distinctly laid down by the Commons, in several confe-

rences which have been held upon these subjects, " That all

" charges or burthens whatsoever upon the people ought to

" begin with the Commons, and cannot be altered or changed
" by the Lords." Upon the same principle the Commons
have objected to any alterations made by the Lords, in the

application or distribution
-f-

of pecuniary penalties imposed

by the Commons ; but it does not appear, that this objection

has been extended by the Commons to instances, in which

the

this amendment made by the Lords, that they differed from the Lords on

arose from its being a />eCMH/ary penal- the propriety of the distribution, as

ty—but rather (and this observation is not so conducive to the end and de-

confirmed by the reasons alleged by sign of the Bill,

the Commons, N" 33, on the 1 ith and # g^^ J^o .
j

1 ijth of July, 1 678, at a conference held

on this subject in the next session) t See N°' 43 and 55.
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the Lords, by disagreeing to clauses, or making other altera-

tions in the Bill as sent from the Commons, have entirely

\vithdrawn from the penalty* the object upon whom the

Commons meant it should attach.

From the beginning of the present century, a period of

above fourscore years-f-, the claims of the House of Commons
to their Rights and Privileges, in matters of Supply, have

been seldom or but faintly controverted by the Lords. The
rules, which the Commons have from time to time laid down
to be observ^ed in Bills of Aid, or in Bills imposing charges

and burthens upon the people, have been very generally

acquiesced in; and the practice of both Houses of ParHa-

ment has been uniformly adapted to these rules. It may
perhaps be difficult to express with precision and correctness

the doctrine that is to be collected out of these precedents

;

but, as far as my observation has gone, I think the following-

propositions contain very nearly everything which has at

any time been claimed by the Commons upon this subject.

First, That in Bills of Aid and Supply, as the Lords

cannot

* This was the purport of the amend- said, there should be a fine always) the

ments made by the Lords to the Bill Commons disagreed, and delivered

for regulating chimney-sweepers, and their reasons at a Confererrce. On the

to which, after consideration, the Com- next day, the Lords sent a message

mens agreed on the 13th of June, 178S. that they did not insist upon their

See also the 2d of June, 1791, Pawn- amendment. This principle was acted

brokers Bill ; and Lords amendments upon in the case of the American In-

to Volunteer Bill, April 1804. On the tercourse Bill, 1806.

roth of March, 1812, the House of The rule is, that although the Lords

Commons having sent up the Netting- may take away Offence and Penalty

ham Frame Breaker's Bill, with a clause together, they may not take away the

making certain misdemeanors punish- Penalty (i. e. pecuniary Penalty) sepa-

able by fine and imprisonment, the rately, any more than they may in-

Lords send down an amendment, " or sert it.

" either of them." As this was an

amendment doing away the fine con- t The first edition of this volume

tingently (whereas the Commons had was in 1 785.

Vol. in. X
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cannot begin them, so they cannot make any alterations either

as to the quantum of the rate, or the disposition of it ; or

indeed any amendment whatsoever, except in correcting

verbal or literal mistakes *
: and even these the House of

Commons direct to be entered specially in their Journals,

that the nature of the amendments may appear ; and that

no argument, prejudicial to their Privileges may be hereafter

drawn from their having agreed to such amendments.

Secondly, That in Bills which are not for the special grant

of supply, but which however impose pecuniary burthens

upon the people, such as Bills for turnpike roads, for naviga-

tions, for paving, for managing the poor, or for rebuilding

Churches -j-, &c. for which purposes tolls and rates must be

collected—in these, though the Lords may make amendments,

these amendments must not make any alteration in the

quantum of the toll or rate, in the disposition or duration

of it, or in the persons, commissioners, or collectors appointed

to manage it|.. In all the other parts and clauses of these

Bills,

* See the instances, N°' 46 and 74,

and the cases referred to in the note to

N" 74. The Commons ought to be par-

ticularly cautious, that, by agreeing

even to such alterations as these, they

do not afford an argument to the Lords,

which they may avail themselves of in

matters of more importance.

t But the Lords are not restrained

from amending Bills affecting churches,

built and maintained otherwise than by

a rate ; ex. gr. by voluntary contribu-

tion. Tithes and mortuaries are no tax

within these rules, and Bills for regu-

lating them may originate with the

Lords. See p. 136, Notes.

X On the 29th of April, 1727, the

Lords make amendments to a Bill for

making a river navigable, which are

agreed to by the Commons ; but these

amendments, which are all in the

names of the commissioners, are only to

correctmistakesjthatthe Commons had

inadvertently made, in describing the

titles of the commissioners.—Upon a

doubt conceived, whether some amend-

ments made by the Lords to an in-

closure Bill fell within this description,

the House appointed a Committee to

search for precedents of amendments

made by the Lords to Bills of inclo-

sure.—See the report upon the 3d of

May, 1780, where all the precedents

are cited, with the proceedings of the

House upon them.— See also amend-

ments to Faenol Bill, whereby the

Lords
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Bills, not relative to any of these matters, the Commons
have not objected to the Lords making alterations or amend-

ments*.

Thirdly, Where the Bill, or the amendments made by

the Lords, appear to be of a nature which, though not imme-

diately, yet in their consequences, will bring a charge upon
the people

-f-, the Commons have denied the right of the

Lords to make such amendments, and the Lords have ac-

quiesced §.

And lastly. The Commons assert, that the Lords have no

right to insert in a Bill pecuniary penalties or forfeitures, or

to alter the application or distribution of the pecuniary pe-

nalties or forfeitures which have been inserted by the Com-
mons %.—These rules with respect to the passing or amending

of

Lords left out a power of rating occu-

piers for trespass by the King or his

lessees, 1 2th of June, 1 805, agreed to

by the Commons.
* See on the 10th of January, 1721,

amendments made by the Lords to the

mutiny Bill agreed to by the Commons.

So on the 26th of February, 1722.

—

See the numerous amendments by the

Lords to the Militia Bill of 17.57, the

conferences, reasons, and whole pro-

ceedings. May 9, to June 28, 1757.

See also the amendments made by the

Lords on the 14th of May, 1728, to

tne Evesham road Bill, agreed to by

the Commons; and the amendments

made by the Lords to a Bill for pre-

serving the navigation of the river Lee,

on the a2th of June, 1739.

t In Inclosure Bills, the Lords can-

not alter the limits of parishes, because

it is altering taxable limits.—28th of

April, 1808, an amendment of this

sort was put off for three months in

the case of Aston Tirrold Inclosure

Bill; but new Bill ordered in.

§ See N° 48, and Mr. Onslow's

speech in the ninth volume of Chand-

ler's Debates, p. 236, upon the subject

of amendments made by the Lords to

a Bill relating to securing the revenues

of customs and excise.

% Nor the mode of suing for the

penalty ; nor the sort of evidence upon

which penalties should be recovered ;

nor the evidence upon which tolls

should be accounted for by a surveyor

:

—Case of Frieston and Butterwick's

Embanking Bill, 28th of May, 1808—
But Note, the duration of a Bill con-

taining penalties may be altered by the

Lords. See the Pawnbrokers Bill,

2d of June, 1791 : The Commons had

made the Bill perpetual, but the Lords

made

X 2
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of Bills, are clear, distinct, and easy to be understood and

applied in all the cases which may occur*. It has been

sometimes

made it for one year, and to the end of

the then next Session. To which the

Commons agreed, the trade being: the

object of the Bill, and the penalties

consequential.—(But see N° 61.) So

duration of the Irish Seditious Meet-

ing Bill shortened, 29th of July, 1814.

Much discrimination is sometimes

requisite in considering the effect of

Lords amendments as to penalties and

allowances; thus on the 13th of April,

i8i2, the Commons agreed to Lords

amendments, so far as directed the

mode of keeping account of penalties

and fines, because it did not appear to

affect the levying or disposing of the

money so raised, directly or indirectly;

but disagreed to an amendment which

superadded an additional return to be

made of men serving, because there

was already a penalty in the Bill for

not making the return previously as

directed ; so that this would have

been in effect imposing a penalty by

the Lords upon a case of their own
creating.

On the 18th of June, 1813, in the

case of the Bill to amend former Acts

for militia establishments, the Lords

amended a clause requiring a particu-

lar certificate of actual service, to be

produced by the party claiming pay-

ment of allowances. Disagreed to by

the Commons.
* Although these rules, as here

expressed, are applicable only to pro-

ceedings upon Bills, there are several

other instances in which the Com-
mons have very properly entertained

an equal jealousy of the interference

of the Lords in matters of Supply,

where the proceeding has not been by

Bill, but of another nature ; as in

N° 5, the 2d of March, 1592; N° 9,

27 of April, 1640; N° 27, the 11th of

February, 1673; N° 56, the 4th of

February, 1 702 ; and N° 90, the 22d of

July, 1785. The jealousy of the Com-
mons in this last instance, and the im-

mediate acquiescence of the Lords in

the proceeding at that time adopted

by the Commons, as it is one of the

latest, so it is the strongest proof, that

has hitherto occurred, of the admitted

truth of the proposition, " That, in no
" case whatever, will the Commons
" admit, that the Lords may interfere

" in matter of duties, however trifling

" or remote the effect of that inter-

" ference may be." The Lords may
have communication of reports of

Committees of the House of Commons,
or other papers in their possession,

upon asking for them by message, even

although the Lords do not state that

they are engaged in a similar inquiry.

See message for copy of report on

public records ; w-aste lands ; scarcity,

8cc. 1801 ; and for report of evidence on

Palmer's post-office agreement, June,

1808: but not if the matter of such

report be upon grants of public money.

See N" 56 and Appendix 13; See also

proceedings on Scottish Distillery re-

port, 13th and 14th of March, i8lo,

being upon rates and duties. The
Lords message was ordered to be taken

into consideration, 26th of March, and

then the order was suffered to drop.

On the 16th of July, 1812, a like pro-

ceeding upon a message desiring copy

of report upon orphans fund ; but on

the
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sometimes attempted to extend this claim, on the part of the

Commons still farther ; or rather so to construe the claim,

as to lend very much to embarrass the proceedings of the

House of Lords upon Bills sent from the Commons. This

has never appeared to me a prudent measure : I think the

House of Commons may rest satisfied with the observance

of these rules, which they can maintain upon the ground of

ancient practice and admitted precedents. Their sole and

exclusive right of beginning all aids and charges upon the

people, and not suffering any alterations to be made by the

Lords, is sufficiently guarded by the claims as here expressed :

and it does not seem to be either for their honour or advan-

tage to push this matter farther : and, by asserting privileges

which may be subjects of doubt and discussion, thereby

to weaken their claim to those clear and indubitable rights,

Avhich are vested in them by the constitution, and have been

confirmed to them by the constant and uniform practice of

Parliament.

the 17th of February, 1802, a civil list not communicated, July, 1806, (See

report was communicated to the Lords; Appendix N° 16) nor a report on the

this was an oversight. A report on propriety of a grant to Glasgow Road,

the forfeited estates in Scotland was June, 1816.
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III. Bills ofSupply to be presented by the Speake?'*.

1. f)N the 18th of March, 1580, the Lords send word,

that the Queen purposed to come to the Higher

House this afternoon ; and therefore desire that this House be

then there present, to attend upon her Highness ; and withal,

that the Bill of Subsidy shall ' then ' be delivered to Mr.

Speaker to be presented by him, in the name of this whole

House to her Majesty. Immediately after, two Messengers

from the Lords, bring down the Bill for the subsidy ; and

withal a report, that their Lordships do say, " That the use

" is indifferent, either ' to take it there ' or ' send it hither '
:"

which being, after their departure, reported to the House

by Mr. Speaker, it is by the House resolved, " That the

" use thereof is not indifferent ; but always hath been, and

" is, that it be sent down into this House, and not left

" there f/'

2. On the 23d of July, 1610, in the Commons Journal

is the following entry :
" His Majesty came about three

" o'clock : Mr. Bowyer sent the Subsidy privately to Mr.

" Speaker J."

3. On

* See before, p. 148, the King's " tomed, that is to say, bt/ the mouth

words, towards the conclusion of " The " of the Speaker of the House of' Com-
" indempnity of the Lords and Com- " monsfor the time being."

" nions," in the Qth year of Henry IV.
, o- o r> . r 1

, ,, rru 1 »u t !5ir S. Dewes s Journal, p. 309.
now above 400 years ago, " 1 hat the '

" grant should be the grant of the | It appears from the Journa,! of

" Commons assented to by the Lords, the Lords, that this Mr. Bowyer was
" and communicated in manner and at this time Clerk of the House of

" form, as has been hitherto accus- Lords.
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3. On the 12th of July, 1641, Mr. Maxwell came down

and acquainted this House, That the Lords did desire them

to come up to the passing of the Bill for tonnage and pound-

age by commission : to which message the Commons send an

answer by Sir Henry Vane, to acquaint the Lords, ' That

this House being informed by the Black Rod that their

Lordships desire this House to come to the passing of the

Bill for tonnage and poundage, that, " in regard it is a free

" gift of the Commons of England, and the Speaker of the

" House of Commons ought to present the same,"—their

Lordships would be pleased to send the Bill down to this

House.'—Sir Henry Vane brings back word that their Lord-

ships had taken the message into consideration, and woulil

send an answer by Messengers of their own *.

4. On the 25th of March, 1642, a message from the Lords,

that they had received a commission for the passing of a

Bill for raising 400,000 /. but that the commission is fixed

to the Bill : if this House thinks it not fit to pass thus, it

must be sent back to York. The Commons appoint a Com-
mittee to advise of what will be fittest to be done, in this case,

for the saving of the Privileges of the House ; who report

on the 26th of March : and on their report the House resolve,

" That Mr, Speaker shall go up, and if the Bill be delivered

" to

* It appears from the Lords Journals were separated ; therefore to avoid all

of this day, the i'2th of July, that the ambiguities, they resolve to send some
message delivered to the Lords was, Lords to the King, to desire his Ma-
to desire " That the Bill for tonnage jesty would be pleased to come in

and poundage might be delivered to person presently, and give the Royal

them, to be presented by the Speaker, assent to the said Bill. The Lords

with the commission under the Great went accordingly : and his Majesty

Seal annexed." The Lords taking this being come, and set in his Chair of

message into consideration, and finding Estate, the Commons were sent for;

by the tenor of the commission that who came, and, by their Speaker,

the Bill of tonnage and poundage could presented the Bill for tonnage and

not pass by this commission if they poundage.
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" to Mr. Speaker before the commission be read, that then

" he shall have leave to present it to be passed ; but if the

" Lords shall not deliver the Bill to Mr. Speaker's hands ac-

" cordingly, that then he shall immediately return*."

5. On the 24th of July, 1660, Mr. Annesley is to carry the

Bill for tonnage and poundage to the Lords ; and to desire

the Lords that, ' it being a Bill concerning money,' it be sent

back to this House when the Lords have passed it. On the

next day, the 25th, this Bill, Avith another for continuing the

excise, is brought back by two INIasters in Chancery, and de-

hvered in, with the Lords agreement, and the Speaker carries

it up to the Lords on the 28lh.—See also the 18th of August,

and the 10th and 13th of September, l660t.

6. On the 28th of December, l660. Sir William Lewes is

ordered to put the Lords in mind of returning back to this

House the Bill concerning wine licenses ; which they send

back the next day, according to the desire of this House.

7. On the 7th of April, 1671, the Speaker is directed:}:,

on presenting the two Bills of Aid to his Majesty, that he do

intimate

* It appears from the Journal of f In all these instances, the Lords

the Lords, of the '26th of March, that sent down the Bills, together with

this difficulty was solved by the their agreements to them, by the

Speaker's presenting the Bill from the Masters in Chancery.

House of Commons, holding the Bill + See also, 23° Eliz. Dewes 273,

only in his hand, and the Clerk of the 303, 309; 28° Eliz. Dewes 399; 31°

Parliaments, holding the commission Eliz. Dewes 427 ; 43° Eliz. Dewes

and the seal in his hand, because it 689. See also Dewes, pp. 265, 516,

was annexed to the Bill.—Though this 596, 618. On the 27th of July 1663,

instance does not fall within the period the Speaker in his speech says, " He

to which I meant to confine myself, " is commanded by the Commons to

for the reasons I gave in the first vo- pray the King to issue two proclama-

lume, p. 223, yet I have inserted it tions." See Lords Journals, XL 578,

here on account of its peculiarity. Commons Journals, VHL 532.
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intimate to his Majesty the reasons which induced the Com-

mons to enlarge the continuance of one of the said Bills ; and

that he do desire his Majesty to take order that the value of

the aids given by this and the other Acts be applied towards

satisfaction of his Majesty's debts : which directions he ap-

pears, from the Lords Journals, to have followed, on present-

ing the Bills on the 22d of April *.

8. On the 8th of March, I696, a message is ordered to be

sent to the Lords, to put them in mind that the Bill, intituled,

" An Act for encouraging the bringing in Wrought Plate to

" be coined," does belong to this House to be presented to

the throne -]• ; and to desire it may be sent down to this House.

But there is an entry immediately following, " That the Bill

" being brought by the Clerk of the House of Lords, to the

" Clerk of this House, ' as Bills relating to money usually are,'

" the message was not sent."

OBSERVATIONS.

The uniform practice, with respect to the returning Bills of

Supply from the Lords, in order that they may be presented

by the Speaker to the thi'one, has long been, not to send them

back by the Masters in Chancery, but for the Clerk of the

House of Lords to deliver them privately, as was done on

the

* It appears from Grey's Debates, t See, in the Journal, the reasons

Vol. VII. p. 216, that on the gth of given by the Commons for considering

May 1679, " Exceptions were taken this as a Bill of Supply,

at the Speaker's carrying up the

money Bill for disbanding the army,

without directions from the House."

VoL.m. Y
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the 23d of July I6IO, to one of the Clerks belonging to the

House of Commons : and if there is any doubt which are, or

are not, Bills proper for the Speaker to present, the Clerk of

the House of Lords, in delivering a list of the Bills ready for

the Royal assent, desires that the Speaker would mark in

that list which of them appear to him to be Bills of Supply

;

and those Bills are immediately sent down to the House of

Commons. This practice of the House of Commons, of in-

sisting that Bills of Aid to the Crown should be presented

by the Speaker, in the name of the Commons of Great Bri-

tain, (which from the foregoing instances, appears above two

hundred years ago to have been considered as no trifling or

indifferent Privilege) naturally arises out of that principle of

the Constitution which is expressed in the resolution of the 3d

of July, 1678, " That all aids and supplies, and aids to his

" Majesty in Parliament, are the sole gift of the Commons."

And in the preamble to these Bills, this principle is expressed

by the words with which they always begin :
" Most gracious

" Sovereign, We your Majesty's most faithful Commons, have

" given and granted to your Majesty," &c. *

It has not been unusual, Avhen the King is present on the

throne,—indeed it has been customary, on the Speaker's pre-

senting the Bills of Supply on the last day of the Session -j-, or

any

* So in speeches from the throne, " Regia Majestas benigno nutu ac-

when the Crown has occasion to de- " ceptans, eodem nutu significavit

mand supplies, or to give thanks for " Thomae de Soulement, Clerico Par-

supplies that have been granted, it is " liamentorium, ut eandem de manu
" to the House of Commons alone " " Prolocutonis reciperet, quod, debita

that this part of the speech is ad- " reverentia, fecit." See in that Jour-

dressed, nal the form of Henry the Eighth's

t On the 24th of July, 1540, on coming to the House of Lords, with

the Speaker's presenting to the King the speech of the Speaker, and the

the Bill of Supply, the Lords Journal King's answer, signified by the Lord

says, " Quam concessionem Subsidii Chancellor Audley.



Bills to he presented by the Speuher. 163

any Bill for the particular service of the Crown in the course

of the session,—for the Speaker to make a Speech at the bar

of the House of Lords, either immediately arising out of the

subject matter of the Bill itself, or, when it is at the close of

a session, recapitulating the principal objects which have

emploj-ed the attention of the Commons during their sitting *.

These Speeches, when made at the close of the Session, as the

Parliament is immediately prorogued, cannot appear in the

Journal of the House of Commons ; but the substance of them

is entered in the Journal of the Lords-f-.

* See the Speaker's speeches in the

Lords Journals, on the 1st of May,
and the 22d of June, 1689. See Sir

Spencer Compton's speech in the

Commons Journals, 6th Oct. 1715;

and Mr. Onslow's, 2 May 1 745. The

entry in the Lords Journals is thus

:

" He, after a speech to his Majesty in

" relation to the money Bills ready

" for the royal assent, and other mat-

" ters," delivered the said Bills. So

7 May 1731 ; 21 June 1737; 20 May
1738; 19 April 1764. See Mr. On-

slow's speech, 12 August 1746 (Pari.

Debates, II. 74,) recommending an

assimilation of the laws of England

and Scotland, for making the Union

more complete. Also 1756, (Pari.

Debates, III. 267,) reprobating Con-

tinental alliances and subsidies, and

the introduction of foreign troops into

England. See Sir Fletcher Norton's

speech at the end of session 1775,
(Pari. Register, I. 487,) stating to the

King, that a great part of the session

had been taken up in determining

complaints respecting controverted

elections ; commending the wisdom

When
of the Grenville Act, and that the

Commons had done their duty. See

also his speech, 1776, (Pari. Register,

IV. 131,) upon the American War.
See also Mr. Addington's speech, 29
June 1798, upon the general spirit of

the country in the war with France
;

and his speech 29 July 1800, wherein

he enlarges upon the war in the East

Indies, and the policy of the measures

adopted there. See also his speech

31 Dec. 1801, upon the failure of the

late Negotiation with France. See the

Speaker's (Mr. Abbot) speech, 22 July

1813, and proceedings thereupon,

22 April 1814, in Appendix to this

Volume, N" 17.

t The Speech made by Mr. Onslow

on the 2d of May, 1 745, the last day

of the session, is, by an order of the

21st of October following, in the next

session, desired to be printed ; and is

entered in the Journal of that date.

See in this all the several subjects

upon which Mr. Onslow enlarges ; the

" miscarriages in the Mediterranean

" under Admirals Matthews and Les-

" tock, &,c. &c." See in the Commons
Journal

Y 2
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When the Speaker presents a Bill in the course of the

session, in the delivering of which he thinks proper to make

a Speech to the throne, the House of Commons, on their

return, have sometimes come to a resolution to desire the

Speaker to print his Speech; as they did on the 2d of De-

cember 1761, when Sir John Cust presented the Bill for

settling a jointure on the Queen; and on the 7th of May,

1777, Avhen Sir Fletcher Norton presented the Bill for the

additional sum to his Majesty's civil list; and on the 26th of

May 1786, when Mr. Cornwall presented the Bill for estab-

lishing a fund for the discharge of the national debt ; so on

the 5th of April 1792, when Mr. Addington presented the

Bill for a provision upon the marriage of the Duke and

Duchess of York ; and these Speeches are then entered in the

Journals. As the Speaker receives no instructions upon

what particular topics*, or in what manner he shall express

himself upon these occasions, it may happen that he may,

in the name of the House of Commons, whose mouth he is,

declare

Journal of the 6th of October, 1715, what very quaint terms. Sir Edward

a Speech made by Mr. Compton, Turner, then Speaker, complies with

Speaker, in which he speaks of the these injunctions.—Lords Journals,

"insidious and precarious terms of 22d April, 1671.

"the treaty of Utrecht, and of the In Dewes's Journal, p. 42, it is said,

" impeachments which the Commons ' That the Speaker when confirmed,

" had directed against the advisers ' anciently delivered nothing in his

" and actors in tliose measures." See ' speech but what the House gave

also other speeches of Mr. Compton's ' him in charge to speak,' (as may be

in the Lords Journals of the 18th of gathered from the Parliament Rolls

April, 1719, and of the 11th of June, there cited, 1° Ric. II. 2°, 3°, 6', 17°
;

1720. also 4° and 10° Hen. IV.) But the

* We see from N° 7, that, in that speeches then made were in answer

instance, the House directed the to the King's speech, declaring the

Speaker, when he presented the Bill causes of opening the Parliament,

of Supply, to intimate to His Majesty, and were made in the nature of our

the reasons for which it was given, and modern addresses by the House, in

the purposes to which the Commons answer to such speeches.

meant it should be applied. See in
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declare sentiments, which, though they coincide with the

opinions of one part of the House, are entirely contrary to

those of another pari. This was the case in the Speech of

Sir Fletcher Norton, on the 7th of May, 1777 : for, in a

debate on the 9th of May, some allusions being made to this

Speech, as if the Speaker had used expressions to the throne

which he was not authorized to use as the sense of the House

of Commons, the Speaker immediately called the attention of

the House to this subject, and desired a copy of his printed

Speech to be read ; and then demanded the judgment of the

House, whether what he had said was liable to this objection.

The House, by a question put, declared, " That Mr. Speaker

" did, upon that occasion, express, with just and proper

" energy, the zeal of this House for the support of the honour

" and dignity of the Crown, in circumstances of great public

" charge."—Under these difficulties therefore, the Speaker

can only, upon, such occasions, endeavour to express what

he conceives to have been the intention of the majority of

the House, and the principles on which they appear to him

to have passed the Bill.
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IV. Rules of the House in Matters of Supply.

1. f\^ the 18th of February, 1667, resolved. That if any
^'^ motion be made in the House for any public aid or

charge upon the people, the consideration-and debate thereof

ought not presently to be entered upon, but adjourned till such

further day as the House shall think fit to appoint; and then it

ought to be referred to the Committee of the whole House ; and

iheir opinions to be reported thereupon, before any resolution

or vote of the House do pass therein*.

2. On the 3d of November, 1675, a debate arising in the

House touching the ancient order and course of the House in

the method of raising supplies, and concerning the precedency

of the lesser sum, the House, upon the question, did resolve

and declare it to be an ancient order of the House, " That

" when there comes a question between the greater or lesser

" sum, or the longer or shorter time, the least sum and longest

" time ought first to be put to the question-f-/'

3. On
* Notwithstanding this order, on from the Queen for making provision

the J 7th of February, 1669, a motion for the Prince of Denmark and the

being made for a supply, and anotlier Duke of Marlborough,

motion for the reading of the order, on

a debate and division it was determin- t See the debate previous to the

ed, not to read the order, much less to coming to this question, in Grey's De-

comply with it; and the question for bates, Vol. III. p. 382, et seq. where

a supply was resolved upon without the principle of this order is stated to

any previous Committee.—See the be " That the charge may be made as

23d of November, and the nth of easy upon the people as possible."

—

December, 1702, where this order is See particularly Mr. Powle's Speech,

strictly complied with, on messages p. 386.
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3. On the 1st of June, 1685, on a report from the Com-
mittee of Supply, the seventh resolution imposed one penny

per pound weight upon all foreign sugar : the House added

to this duty a farthing*, and agreed to this resolution so

amended, " one penny farthing."

4. On the 26th of April, 1689, a clause was offered to be

made part of a Bill of Supply, as a rider, " That every one

" of five hundred pounds estate, shall pay as much as a gen-

" tieman is rated at .in respect of his title." A debate arose

thereupon, whether, in regard the same was to lay a new tax,

the same could be admitted upon the third reading, after the

Bill had passed the Committee of the whole House. The

question being proposed that the said clause be read, the

question was put that that question be now put ; and it passed

in the negative. And the House resolve to go into a Com-

mittee of the whole House the next day, to consider of that

proposition.

5. On the 20th of January, 1703, a clause to a Bill was

offered, and brought up, and read twice, with a blank for

the penalty, which was filled up by the House Avith 100/. On
question that the clause be read the third time, it passed in

the negative.

6. On the 11th of December, 1706, resolved, " That this

" House Avill receive no petition, for any sum of money,

" relating

* This proceeding was highly irre- " it is against order to make any addi-

gular, for the House to increase the " tion to that sum. The question must

duty imposed by the Committee.—In " only be, agree or disagree."—Sir

Grey's Debates, Vol. III. p. 411, Mr- William Coventry: "He may move
Mallet says, upon a similar occasion, "to disagree or to recommit it; but
" When a sum is reported to the House, " cannot move for an additional sum.
" agreed upon at a grand Committee,
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" relating to public service*, but what is recommended from

the Crown f." On the 11th of June, 1713, this is declared

to be a standing order.

7. Tlie Committee of Supply being closed on the 22d of

January, 1706, without any directions to the Chairman to

ask leave to sit again—and it being afterwards, in the course

of the same session, found necessary to vote a sum to discharge

the equivalent money due to Scotland upon the Union—the

same form, by speech or message from the King, and pro-

ceedings thereupon, are observed in opening the Committee

of Supply again, on the 6th, 7th, 10th, 11th, and ISllh of

INIarch, as at the beginning of a Session,—See also the 20th

of July, 1715 +.

8. On the 18th of March, 1706, the House address the

Queen, that she will be pleased to give directions for inquir-

ino; into the losses of the inhabitants of the islands of Nevis

and St. Kitt's, that the same may be laid before this House,

in the next session ; and that in the mean time she will, out

of the public money granted in this session, apply what may
be convenient for the better securing those islands, and sup-

plying them with necessaries §.

9. On

* See what is said upon this subject, closed, and it cannot be opened again

in the following part of this volume in but by a new demand of money from

the observations upon the titles, " In- the Crown. For the manner of doing

" cidental Proceedings," dind " Petitions this see i6th June, 1721, a case well

" on Matters of Supply." settled; also see 16th April, 1748.

Mr. O.

t On the 13th of April, 1808, the

Speaker declined putting the question, § See, on the 14th of March, 1711,

" His Majesty's recommendation not an address to the Queen, that she

" being- sienified." The same rule does will contribute towards rebuilding the

not apply to cases of consent to Bills English church at Rotterdam ; and

affecting the interest of the Crown. to assure her that this House will

enable her to complete the charge of

\ If the House by any way design to building the same,

close the Committee of Supply, it is
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9. On the 29th of March, 1707, resolved, That this House

will not proceed upon any petition, motion, or Bill, for grant-

ing any mone}^ or for releasing or compounding any sum of

money owing to the Crown, but in a Committee of the whole

House; and that the same be declared to be a standing order

of the House*.

10. On the 3d of April, 1707, the clause for appropriating

the monies granted in this session of Parliament, was added
' on the report' of the Bill of Supply.

11. On the 10th of May, 1714, a clause was offered as a

rider, on the third reading of a Bill, with a blank for a pecu-

niary forfeiture: which was filled up by the House, and the

clause agreed to.—So on the lllh of June, 1714, and the 5th

of February, 1745.

12. On the 3d of April, 1717, a message from the King,

to desire such a supply as may enable him to concert mea-
sures against Sweden, This message is considered the next

day ; and upon a motion for a supply for this special purpose,

this motion is considered in a Committee of the whole House,

on the 8th of April; and a resolution is come to, which is

agreed to on the 9Lh, " Tiiat a supply be granted for this

" purpose."—The message is then referred to the subsisting

Committee of Supply ; and, on the 13th of April, a specific

sum of 250,000/. is voted for this service
-f-.

13. On
* See this order repeated on the 29th agreed to, " That a supply be granted."

of November, 1710. —So on the 18th of April, 1748, and

•f-
See a similar proceeding on the the following days, this precedent of

16th, 17th, igth, and 20th of June, 1721, is exactly followed, upon the

1721 ; except that, no Committee of King's message for a supply for pay-

Supply being then subsisting, a special ment of compensation to the proprie-

Committee of Supply for that purpose tors of the heretable jurisdictions in

is appointed, after the resolution is Scotland.

Vol. in. Z
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13. On the l6th of May, 1717, upon a report from the

Committee of Supply of 577,000/. granted for making good

the deficiencies of the supplies in the last session, the House

amend this resolution, by appropriating 334,000/., out of that

sum, towards discharging the debt of the navy.

14. On the 22d of January, 1717, tlie Committee of Supply

drops, by the Chairman's not asking leave to sit again ; but is

revived by a special order of the next day. So on Wednesday,

the 14th of March, 1743, the order of the day for the Com-
mittee of Ways and Means being omitted to be read and

disposed of, it was revived by an order of the 15th *. So on

the 22d of April, 1809, the House having been adjourned the

day before, on a division, for want of forty Members.

15. On

* In these instances, the Co'.uniittee

of Supply was not properly closed, but

the order for sitting again dropped, by

the neglect of the Chairman, in not

asking leave to sit again. Whether it

is closed or dropped is matter of inten-

tion. In former times, when the Mi-

nister intended to close the Committee,

he used to address some expression of

congratulation to the House, that he

had no more burdens to propose.

On the i'2thJuIy, 1797, the Com-
mittee of Supply is ordered to sit on

the 14th, but does not, and on that day

the Consolidated Fund Bill goes into

a Cotnmittee, and the Appropriation

Clause is inserted.—Also on the 13th

July 1798, the Committee of Supply

is ordered to sit again on the 15th, but

does not, and is deferred to the x8th,

and then does not, nor is appointed for

any subsequent day ; but the Vote of

Credit Bill was on the 20th read 2°

and committed, and in that Bill the

Appropriation Clause was afterwards

inserted.—On the 31st July, 1807, the

Committee of Supply closed, and the

Committee of Ways and Means also ;

but on the 1st August it was discovered

that an additional vote of Exchequer
Bills was wanting in the Ways and
Means for the purpose of malting use

of the vote of credit already granted
;

accordingly on that day an order was

made for the Committee of Ways and

Means to sit on the 3d of August.—
On the 7th June, 181 1, the Committee

of Supply sat, and had leave to sit

again on the 10th June, v. hen the order

for that purpose was intentionally

omitted to be read, and the Consoli-

dated Fund Bill read 2° that day, and

committed on the 14th June ; the Com-
mittee of Supply was of course consi-

dered to be closed, although on the last

day of its sitting a further leave to sit

had been granted.
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15. On the 7lh of March, 1744, a clause being offered

upon the report of a Bill, directing the payment of subsistence

money to recruits, the clause is brought up and read, and then

committed to a Committee of the whole House. The House

immediately resolves itself into that Committee, and report

the clause directly, with amendments : the amendments are

read twice and agreed to, and then the clause is added to

the Bill.

16. On the 17th of March, 1748, a message from the King,

for a supply to discharge part of a sum due to and claimed

by the Empress Queen of Hungary, is referred immediately

to the Committee of Supply*. The Committee of Supply

sit the same day, and come to several resolutions on other

subjects ; but they do not consider this message till the Com-

mittee sits again on the 20th of March \\

17. On the 24th of April, 1759, a clause is offered, on the

third reading of a Bill, for inflicting pecuniary penalties on

persons

* The sum of 400,000 I. having been mittee of Supply, which sits that day;

appropriated, in the former session, to but no resolution is come to upon it till

this service, there was no occasion, as Wednesday the 14th of March.—So

in the instances in 1721 and 1748, upon the 7th of May, 1790, the King's

mentioned before, to go into a previous message for a supply of Credit is refer-

Commiltee upon the motion, " That red to the Committee of Supply; but
" a supply be granted." though the Committee of Supply was

•f-
This forbearance, in not voting one of the orders of that day, the sub-

the sum demanded on the same day ject is not proceeded upon, and the

the message is received, is in compli- Committee is adjourned till the 10th

ance with the order of the 18th of of May, when a million is voted. And
February, 1667, " That the conside- again on the 18th of May, 1791, the

" ration of a motion of supply ought King's message for supply for hiscivil-

" not presently to be entered upon, but list expenses is referred to the Com-
" adjourned to some further day."

—

mittee of Supply immediately. The

The same rule is observed upon the Committee sits that day, but no pro-

petition of the African Company, pre- ceeding is had upon the message till

sented on the 1 9th of February, 1 753 : the 20th, when the Committee aits

it is immediately referred to a Com- again.

z 2



172 SUPPLY
persons offending against the Act : the blanks are filled up

in the Chair, and the clause is added by way of rider*.

18. On the ipth of March, 1767, two messages are delivered

from the King. The first, relating to a marriage portion to

the Princess Matilda, married to the King of Denmark; the

other, for the making a provision for the King's brothers, the

Dukes of York, Gloucester, and Cumberland. The first mes-

sage is referred to the Committee of Sup[)ly ; the second to a

Committee of the whole House f-.
On the 20th of March,

1812, messages for provision for the Princesses, referred in

like manner to the Committee of the whole House.

19. On the 4th of April, 1770, on the third reading of a

turnpike road Bill, an amendment was made, to leave out " he

shall for every such offence forfeit the sum of five pounds '^."

20. On the 18th of May, 1

a game Bill, a penalty of 50/.

the Chair §.

* This clause ought to have been

referred to a Committee of the whole

House, to report how the blanks should

be filled up.

f The reason for this diflPerence of

proceeding on the two messages (which

was very regular) was, that the first

asked for a sum of money to be

granted, and which therefore became

the proper subject of consideration in

the Committee of Supply, and was

accordingly voted there, and reported

on the 24th of March. The other,

viz. for a settlement on the Royal

Brothers, was to be paid out of the

aggregate fund, that is, out of a fund

already created, and was only a dispo-

772, upon the third reading of

was imposed, the Speaker in

21. On
sition of sums already granted ; and

therefore made no part of the supply

of the current year, but came properly

to be considered in a Committee of the

whole House on the 24th of March,

and was reported and agreed to on

the 25th.

% There is a memorandum made in

the Minute Book of this day, that the

reason for making this amendment was,
" That this penalty of 5 /. was inserted

" in a clause which had been received

" upon the report, and was therefore

" an irregular proceeding, as laying a

" pecuniary penalty in the Chair."

§ The only excuse to be made for

this irregularity is, that the penalty

for
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21. On the 24tli of February, 1780, a motion being made.

That it be an instruction to gentlemen appointed to bring in

a Bill, " That they do make provision for imposing an addi-

" tional stamp duly on the admission of occasional freemen

" into corporations,"^—it was proposed to refer the conside-

ration of this motion to the Committee of Ways and Means *,

but passed in the negative.

22. On

for the offence described, as it stood

before in the Bill, was, " That the

" offender should be committed to gaol

" for the space of twelve months."

This punishment was mitigated, by

leaving out those words, and enacting,

" That the person offending should

" forfeit 50 /. ; and if he neglected or

" refused to pay 50 /., then he should

*' be committed for six months, or

" until the same should be paid." So

that, though it was imposing a pecu-

niary penalty in the Chair, it was at

the same time, in fact, lessening the

punishment which had been affixed in

the Committee. This, however, is not

sufficient to excuse the irregularity of

tlie proceeding. The punishment, if

too great, might have been lessened,

and still confined to a corporal punish-

ment, without infringing upon that

rule, which the House ought to be par-

ticularly careful to observe.

* This proceeding was thought ne-

cessary ; as without the grant of this

duty in a Committee of the whole

House, it would have been highly irre-

gular to have inserted it in the Bill,

upon the question being negatived, for

referring the motion to the considera-

tion of the Committee of Ways and

Means, the original motion dropped
;

the House being of opinion, that this

was the only form in which it could

properly come under their considera-

tion.—See the proceeding of the House

on the 17th of January, 1752, where it

was thought expedient, for the purpose

of regulating the trade of pawnbrokers,

to compel them to take out licenses of

a certain value. In this instance, the

report was (upon the principle above

alluded to) referred to the Committee
of Ways and Means ; but as the pro-

duce of these licenses was not to be

applicable to the supply of the year,

the proceeding would have been clearer,

to have referred it to a Committee of

the whole House.—On the 27th of

June, 1785, a Bill having been pre-

sented, for regulating the police of

Westminster, and it being found, on

looking into the Bill, that it contained

clauses for imposing stamp-duties and
other taxes, and the Bill having been

ordered in upon motion, without any

previous petition, or without the con-

sideration of a Committee of the whole

House, or of any other Committee, and
being therefore irregular in this respect,

it was tliought advisable the next day

to withdravv this Bill, " as not having
" been properly ))repared," and to ask

leave to present a proper Bill instead

of it.
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22. On the 24th of Februaiy, 1784, upon the report of

the Bill for explaining and amending the Act imposing a

stamp duty on receipts and Bills of exchange, a clause was

otFered for repealing an exemption, that had been allowed

by the former Act, to bills drawn, payable to order, upon

persons within ten miles : but the clause, after having been

twice read, was withdrawn *.

23. On the 17th of July, 1789, on the third reading of

the Bill for levying the duties on tobacco by excise, a clause

was offered, by which Persons were permitted to keep their

tobacco in the King's warehouses beyond the time limited

b}' law, on payment of a certain sum per week for each hogs-

head f. This clause was read 2°, and then referred to a Com-

mittee of the whole Plouse, where the blank was proposed to

be

* The reason for withdrawino- this

clause was an objection in point of

form,—that though the object of the

clause was only to prevent frauds, the

effect of it would be to tax persons

who by the former Act were exempted

from this duty.—But, on the 2d of

March, the House resolved itself into

a Committee of the whole House upon

this subject; and there having come
to a resolution, " That this exemption
" should be taken away," to which re-

solution the House agreed,—leave was

given to offer a clause, pursuant to this

resolution, upon the third reading of

the Bill. The clause was received, and

added by way of rider.

t There was great doubt under

what denomination this sum could be

classed, and what the proceeding of

the House ouglit to be upon it. Some
said, this was a duty or tax imposed
upon the subject, and therefore by the

standing order of the i8th of February,

1667, ought to be proposed first in a

Committee of the whole House : this

idea however was soon abandoned.

Others said, it was a pecuniary penalty

upon persons omitting to do what the

law required them to do. Others, that

it was only a rent, which it was at the

option of the owner of the tobacco not

to incur the payment of, unless it was

for his convenience to continue to keep .

his tobacco in the King's warehouse.

Aftermuch discussion and deliberation,

it was thought that it would be most

prudent, and most consonant to the

practice of the House in similar cases,

to refer this clause to a Committee of

the whole House; as, whether it was

a pecuniary penalty, or a rent, or by

whatever name it could be called, it

certainly was raising a sum of monev
upon the subject, and therefore ought

not to be determined upon by the House
whilst the Speaker was in the chair, but

ought to undergo the deliberation of a

previous Committee.
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be filled up Avitli " six pence." This was reported and agreed

to by the House, and then the clause was read 3°, and added

to the Bill by way of rider.

24. On the oth of June, 1795, the House resolved to go

into a Committee of the whole House, to consider of appro-

priating a sum out of the consolidated fund, towards liquidat-

ing such part of the Prince of Wales's debts as should be

unpaid at the death of his Royal Highness*.

25. On the 4lh of November, 1745, estimates of the charge

of Regiments, &c. for 365 days, are referred to the Committee

of Supply, but voted for four months only ; afterwards 31st

January, 1745-6, in the same Session, the same estimate is

again referred to the Committee of Supply as a fresh matter,

and voted for four months longer. See Proceedings on the

Ordnance estimate, 14th, 17th, ipih January, 1757, and note

the difference -f-.

* As this was a contingent expense, suing the money at all might ever be

depending on the event of the Prince necessary, yet if it ever should happen,
of Wales's death, it was doubted whe- as this would be an application of the

ther it was necessary, under the reso- money of the public, and therefore, in

lution of the i8th of February, 1667, its consequences, " a charge upon the

to go into a Committee of the whole " people," it would be as much within

House for this purpose ; or, whether the spirit, indeed within the words, of

the House might not have given power the resolution of the 1 8th of February,

to the Committee on the Bill to make 1667, ^^ '^ the money had been to be

this appropriation, without the inter- issued immediately,

vention of a previous Committee of f In the former case the Committee
the whole House. But, upon consi- designed no more than four months,

deration, it was thought, that it was as first granted ; but in the ordnance

necessary, in point of form, to consider case they voted a part at first, but dis-

this proposition first in a Committee of agreed to grant more afterwards. See

the whole House; because though the proceedings like those of 1745 after

event was uncertain when it might the Preliminaries of the Treaty of

take place, or indeed whether the is- Amiens 1802.
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OBSERVATIONS.

The House of Commons have, with great wisdom, imposed

these rules and restrictions upon themselves, in the exercise

of that great and most important privilege, " The sole and

" exclusive right of granting aids and supplies to the Crown:"

in order (as it is their duty, when they are imposing burthens

upon their fellow subjects, to give every opportunity for free

and frequent discussions) that they may not, by sudden and

hasty votes, incur expenses, or be induced to approve of

measures, which might entail heavy and lasting burthens

upon themselves and their posterity. It is upon this principle,

that, as long ago as the year 1667, the House laid it down

for a rule, " That no motion or proposition for an aid, or

" charge upon the people, should be ' presently ' entered

" upon;'' that by this means due and sutficient notice of

the subject should be given, and that the Members should

not be surprised into a vote, but might come prepared to

suggest every argument which the importance of the ques-

tion may demand *. Another part of the same order, " That
" such

* This rule, which the House of " consulting the good of the public.

Commons first adopted in the year " they might rather study to support

1667, and applied solely to the case of " their first opinions. To prevent this,

granting supplies, the good sense of Sir " they take care that they may rather

Thomas More, who wrote his History " be deliberate than sudden in their

of Utopia 150 years before, extended " motions."—History of Utopia, 4n

to all matters of importance that were Warner's Life of Sir Thomas More,

brought before the Senate ofthat Island. P- 97-—The same idea was suggested
" One rule observed in their Council in the House of Commons, in the year

"is, never to debate a thing on the 1614, by Sir Edwyn Sandys, who on
" same day in which it is first proposed, the 11th of Apiil moves, " That, for

" for that is always referred to the next " avoiding precipitation, and prevention

" meeting; that so men may not rashly, " and division, in all such motions as

" and in the heat of discourse, engage " shall not come in by Bill, and shall

" themselves too soon ; wliich might " concern the general, no resolution

" bias them so much, that, instead of " may be on that day ; but that it may
"be
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" such propositions shall receive their fii-st discussion in a

** Commiltee of the whole House," is no less wise and pru-

dent. There every Member may speak as often as he finds

it necessary ; and is not confined, in delivering his opinion,

by those rules which are to be observed when speaking in

ihe House, and which, in matters of account and compu-
tation, would be extremely inconvenient, and would neces-

sarily deprive the House of much real and useful information.

This mode of proceeding likewise gives an opportunity of a

further and more mature deliberation, when the resolutions

of the Committee are reported ; to which the House may
either not only agree or disagree, but, if they are of opinion

that the subject has not been sufficiently canvassed, they

may recommit the whole, or any part of the report, for the

purpose of receiving more accurate information, or more

narrowly inquiring into the nature and expediency of the

measure proposed. For these reasons, this resolution of the

18th of February, l667, has been, particularly of late years,

very strictly adhered to ; and it appears to be one of those

rules, which, as it has its foundation in prudence, and an

attention lo the ease of the people, ought to be in all in-

stances inviolably observed. Almost the sole exception, that

is admitted by the practice of the House, is, when they address

the Crown to advance money for any particular purpose,

and give assurances that the expenses so incurred shall be

repaid out of the grants of the next session. This practice

has indeed generally been confined to small sums, and to

services,

" be committed and reported ; the " whereupon often the Committees,

" rather, because here one may speak " first disagreeing, afterwards agree."

" but once in one day, whereas at —But no such order was made till

''a Committee two or three times; 1667.

Vol. hi. A a
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services, the amount of which cannot at the moment be

exactly ascertained*; it has also been used, for the most part,

at the end of the session, when the Committee of Supply is

closed, and when the sum required has not been thought of

magnitude sufficient to adopt the form of opening it again,

as was done in the instances of the 6lh of March, 1706, the

20th of July, 1715, the l6lh of June, 1721, and the 18th of

April, 1748. However as this proceeding, of voting money

by address, is contrary both lo the words and spirit of the

standing order of 166"7
"f, it is a practice which the Speaker,

and those Members who wish to preserve the credit and

authority of the House of Commons, ought to discourage,

and
* See the proceedings on the i8th

of May, 1738, where the House ad-

dress the King to contract with the

proprietors of the Bahama Islands.

This is founded upon a report from

the Treasury, and an order of Council,

which are laid hefore the House; and

in which the sum, \\hich would pro-

bably be necessary, is specified.—See

also the proceedings on the 24th of

May, 1728, relating to purchasing the

interest of the proprietors of Carolina.

— See also the i8th of July, 1715.

t This objection was very much
pressed on the 3d of June, 1 766, upon
the address on the King's message for

a portion to the Queen of Denmark
;

in which the House pledged themselves

to provide such a portion in the next

session. See the amendments proposed

to that question. The same objection

was suggested to the address proposed

on the '24th of May, 1 787, desiring his

Majesty to advance a very consider-

able sum towards discharging the debts

of the Prince of Wales. But, as from

particular circumstances, all parties

concurred in this measure, no public

notice was taken of this irregularity,

and the address was agreed to iiem.

con. But very early in the next session

the whole sum, for which the House of

Commons had addressed His Majesty,

not having been issued, the House or-

der the account of what remained to

be issued to be referred to the Com-
mittee of Supply, and it was there voted

on the 7th of December, 1787 ; there-

by repairing, as soon as it was in their

power, the informal proceeding in the

former session.—When it was intended

to increase the half pay of the lieute-

nants of the navy, the proceeding was

more regular : there the Committee of

Supply came to a resolution, which

was agreed to on the igth of May,

1767, " That the half pay of the lieu-

tenants was unequal to their rank ;"

and upon that foundation the House

addressed the ICing to increase their

pay, not exceeding a certain sum ; and

that the House would make good the

same.—See also the proceeding on the

23d of June, 1783, touching the pen-

sions to officers widows.



Rules of the House. 179

and not to perniil it to be Avantonly adopted, or without
apparent necessity *.

The proceeding of the 1st of June, 1685, of increasing,

the Speaker in the Chair, the tax imposed by the Committee,
was, as was very properly observed at the time by Mr. Mallet
and Sir William Coventry, against order, and irregular; and
would, if admitted into practice, entirely destroy the effect

of the standing order of 16G7 f. The uniform practice of

the

* General addresses of approbation

and support of any measure recom-

mended by the Crown, either by a

speech from the throne, or by a mes-

sage, do not come within this obser-

vation. The House may express their

concurrence, and may promise their

aid and assistance, without first consi-

dering the subject in a Committee of

the whole House ; as they did on the

8th of April, 1741 ; 14th of January,

1 745 ; and many other instances before

and after, in every part of the Journals.

But the specific sum to be voted, or

tax to be imposed, must, by the stand-

ing order of 1667, be resolved upon by

a Committee of the whole House.

f On the 27th of January, 1767, on

the report of the army resolutions from

the Committee of Supply, Mr. Gren-

ville moved to amend the fourth reso-

lution, which was for paying the troops

in America, by prefixing words to this

effect : " That such troops as shall be

" kept up in America shall be paid by
" America." When this amendment

was proposed, the Speaker, Sir John

Cust,said,"be thought liimself obliged,

in point of duty, to acquaint the House,

that he had doubts whether this amend-

ment could be received, consistently

with the rules and forms of the House

;

that by the resolution of the 18th of

r^ebruary, 1667, "O motion for an aid

or tax is to be made, but in a Com-
mittee of the whole House ; and that

the uniform practice of the House had,

upon this order, established the custom
of Liying no charge whatever in the

Chair." Mr. Grenville replied, that

this was an alleviation, and not a tax;

but that, even if it was to be considered

as laying a charge, it was only follow-

ing the precedent of the 10th of Wil-

liam III. chap. 1, grounded upon the

resolution of this House of the 19th of

December, 1698, " That such forces as

" shall be kept in Ireland shall be
" maintained by the kingdom of Irc-

" land." To this the Speaker answered,

that it was true it was an alleviation of

the tax on Great Britain, but it was a

charge on America ; and as to the pre-

cedent of Ireland, that appeared to him
not as a resolution of the House,

charging uj)on Ireland the 12,000 men
to be kept up there; but, considering

the circumstances and history of that

time, only as a declaration of the House

of Commons, (1.) That the Crown
should be restrained from keeping up

more than 12,000 men in Ireland ; and

(2.) That

A A 2
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the House therefore has been, if, upon reconsideration on

the report, it is thought expedient to increase either the sum

granted in the Committee of Supply, or the tax imposed in

the Committee of Ways and Means, to recommit the resolu-

tion for that purpose*. The House has always thought itself

competent.

(2.) That whatever number of men

should be kept up, England would pay

none of them.—The House very ge-

nerally, and I think with reason, adopted

the Speaker's objection, in point of

order. But Mr. Grenville still persist-

ed ; and ursed, that the ttouse often

addressed the King to issue money,

and promised to make good, which

was a still more compendious mode of

proceeding.—To this Mr. Dyson re-

plied, that he believed Mr. Grenville

would not wish to push this argument

as far as it would go, for that would

be entirely to lay aside the Committee

of Supply ; and at all times, in the

first instance, to vote money by ad-

dress : that this method of proceeding

by address had always been adopted

by the House with great jealousy, at

the end of the session, when the Com-
mittee of Supply was closed, and for

small sums : as it was entirely contrary

to the spirit of the resolution of Fe-

bruary, 1667, and the practice found-

ed upon that resolution.—Upon the

whole, it was generally agreed that

this proposition, professedly meaning

to throw the expense of maintaining

the troops in America upon America,

would be, if adopted, laying a charge

upon that part of the people in the

Chair, and was therefore contrary to

order: notwithstanding which, Mr.

Grenville persevering, and insisting

upon his motion, the Speaker was

obliged to put it, however contrary to

the order of the House ; there being

no other way of getting rid of it, nor

any method of expressing the sense of

the House that it was irregular. Mr.

Dyson however observed very pro-

perly, that this objection, in point of

order, must be an additional motive

for voting against the question ; though

the question could not, merely for its

informality, be laid aside ;. nor could

the grounds on which the House pro-

ceeded, in giving their negative, be

expressed. The question for the

amendment was accordingly put, and

passed in the negative.

* On the 27th of February, 1767,

the Administration, in the Committee

of Ways and Means, lost the question

for a land-tax of four shillings, and

the resolution was carried only for

three shillings. This was reported on

the 2d of March ; and, in the interim,

some doubt was conceived, whether,

if the Ministers should endeavour

to recommit this resolution, in order

to raise it to four shillings, this could

properly be done in point of order.

Whence this doubt took its rise, or

how, or by what argument it could be

supported, or why this resolution from

the Committee of Ways and Means
differs from any other, I could never

learn ; but the fact was, that this

opinion prevailed very generally

amongst those who were not conver-

sant in parliamentary proceedings

:

it was however, without the smallest

foundation.
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competent, without the intervention of a Committee, to lessen

the sum proposed, and thereby to contribute to hghten the

burthens imposed upon the people ; but in no instance to in-

crease the sum (unless it has at any time been done through

inadvertency), and thereby for the House, as it were, to im-

pose a charge not authorized by the previous deliberation

and resolution of a Committee.

It is upon similar grounds, that, in a Bill where it is neces-

sary to intlict pecuniary penalties, the House have been par-

ticularly cautious not to do this upon the report, the Speaker

in the Chair ; but, as in the instance of the 7th of March,

1744, to commit the clause in which such penalties are to be

inserted, to a Committee of the whole House * ; or, if that is

thought

foundation. Every person, in the

least acquainted with tlie forms used

in the money Committees, knew that,

till a resolution is agreed to by the

House, nothing that has passed in a

Committee can be of any validity.

The House may either disagree to the

resolution, or recommit it to be bet-

ter considered by the Committee : the

whole question is in the latter case,

brought again before the Committee
;

and a new resolution must be ao;ain

moved, as if nothing had passed ; and

the Committee may either increase or

diminish, or report the same sum
again to the House. If this doctrine

stood in need of precedents to support

it, which it does not, the proceedings

of the House, in the case of the army

to be kept up in Ireland, on the 2d

and 4th of January, 1691 ; and upon

the resolution for allowance for con-

tingencies, on the 20th and 22d of

December, 1693; ^^"d upon the report

of the Malt Bill, on the 19th and 21st

of May, 1713, where the malt duty
in Scotland was raised from 3 c?. to 6d.

—are all precedents in point. In the

present instance, no alteration or re-

commitment was proposed upon the

report, but the resolution for three

shillings was agreed to.

* On the 25th of March, 1778, a
clause was offered, on the third read-

ing of a Bill, directing that every per-

son depositing a lottery ticket in an
office to be established, should pay a

sum of money to the office-keeper. The
clause was read twice, with a blank

;

and then committed to a Committee
of the whole House, where the blank

was filled up with the sum to be paid

:

the clause was then reported imme-
diately, read a third time, and agreed

to. Another clause was offered, at

the same time, inflicting a penalty on
persons selling shares not stamped

;

which penalty was filled up in the

Chair. This was not regular; the

same proceeding ought to have been

upon
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thought inconvenient, to re-commit the Bill to the Committee

from whence it was reported, that the imposing these pecu-

niary fines might at least receive the consideration and

sanction both of a Committee and of the House. The prece-

dents therefore of 10th of May, 1714, 11th of June, 1714,

5th of February, 1745, and the 24th of April, 1759, were

certainly irregular; and it is much to be desired, that this

practice of inserting penalties or forfeitures, which impose a

pecuniary tax upon the subject, might never be adopted, the

Speaker in the Chair. For, though such a proceeding is

contrary to no expressed or declared order of the House,

—

yet, inasmuch as it tends to increase the burthens of the

people, it is so far contrary to the spirit and meaning of the

rule laid do\vn on the 18th of February, 1667-

Upon the same principle, viz. " That, when money is to

" be raised upon the subject, the proposition shall have the

" fullest and most frequent discussion," the House of Com-

mons resolved, on the 11th of March, 1716, " That no Bill

" be ordered to be brought in for any work proposed to be

" carried on by tolls or duties to be levied on the subject in

" particular places, till such petition has been referred to a

" Committee, and they have examined the matter thereof,

" and reported the same to the House." Which resolution,

on the 28th of February, 1734, .is declared to be a standing

order of the House. So that in every mode, in which any

pecuniary

upon this clause as upon the former, and the note f, p. 174, in this volume.

—So on the 6th of July and the istli On the 14th of May, 1793, a clause

of July, 1785, where clauses were of- beinpj offered on the third reading of

fered on the report of Bills, which had a Bill, which imposed a rate, to he

blanks, that were proposed to be filled paid by owners of houses in a parish,

up with pecuniary penalties, these larger than what was imposed by the

clauses were referred to a Committee Bill, this clause was in the same man-

of the whole House. See the pro- ner referred to a Committee of the

ceeding on the 17th of July, 1789, whole House.
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pecuniary burthen can be imposed upon the people, whether

for pubHc or private purposes; whether in consequence of a

requisition from the Crown, or on the appHcation of indi-

viduals for a particular purpose ; whether in the form of tolls

and duties, or as a pecuniary penalty : in all these cases, the

orders and practice of the House of Commons require, that

there shall be a more frequent, and, being in a Committee,

consequently a more free discussion, than other propositions

are entitled to, in which the levying money on the subject is

not included. And the time at which this discussion shall be

had is determined by the nature of the proposition—whether

previously in a Committee of the whole House, or whether in

a Committee on the Bill ; or, if the proposition is made upon

the report, or on the third reading of the Bill, in a Com-
mittee of the whole House upon the clause by which the

sum is to be imposed.

In the year 1675, it was declared to be an ancient order of

the House, " That when there comes a question between the

" greater or lesser sum, or the longer or shorter time, the least

" sum, and longest time ought to be first put to the question."

And the usage of the House, in compliance with this order

is, that, if two sums are proposed to be granted to the

Crown *,—or, in the consideration of any public service, as

of

* On Thursday the 30th of June meaning of the rule laid down on the

1785, a motion was made to address 3d of November, 1675, But, upon
the King to advance 3,000/. to Mr. a very little consideration, he was
Webster, upon condition of his remov- satisfied that, whether in the House
ing a tar and turpentine manufactory or in a Committee, whether it was
in Southwark; Mr. Pitt, Chancellor proposing a tax, or in voting a sum
of the Exchequer, objected to 3,000 /. of money, which, in its consequences

and proposed 2,000/. The Speaker must necessarily induce a burthen

at first doubted, whether this should upon the people, the rule was appli-

be proposed in the form of an amend- cable ; and he therefore, without pro-

ment, or whether it fell within the posing it as an amendment, read and

put
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of the army or navy, if the number of men moved to be

voted is different,—or, if, in the Committee of Ways and

Means, a larger and smaller tax are proposed together,—the

Chairman of the Committee, without considering the smaller

sum in the form of an amendment to the question, imme-

diately states the question with that lesser sum, the fewest

number of men, or the smallest tax; and, if that is carried in

the negative, he then puts the question again, with the next

smaller sum proposed*. It appears, from the history of this

order in Grey's Debates f-, that, at the time this rule was

agreed to there was no express or written order existing upon

the Journal ; but that it had been frequently observed in

practice, and delivered down by tradition from old Members,

as the form and usage of the House ; and that the reason for

it was, " That the burthens imposed upon the people might

" be as easy as possible." An objection was then made, that

this form of proceeding would preclude Members from their

vote; and that the having put a negative upon the smaller

sum, a larger could not be proposed.—Sir John Berkenhead

says, " If the greater sum be denied, you may have a second

" question ; but if the least be denied, you cannot come to a

" greater." But this argument was over-ruled ; Mr. Powle,

Sir William Coventry, Sir Thomas Meres, and several other

Members, spoke for the preservation of the ancient forms of

the House. Sir Thomas Meres says, " An old Parliament

" man, of eighty years of age, enjoined me strictly to keep

to

put the question for 2,000 /.—See the the 20th of April, 1765. See the pro-

form of the entry in the Journal of ceeding on the 14th and 15th of May,

this proceeding. 1795> i» the Committee on the King's

* If the proceeding is in the House message relating to the Prince of

on a report, there, though the altera- Wales's establishment, and on the

tion proposed is for a lesser sum, it report of the resolution from that

must be proposed by way of amend- Committee,

ment, as on the 13th of December, f Vol. III. p. 382, e^ 5Hfo.

1742; the 12th of March, 1749; and
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" to the order of the lowest sum first to be put
:

'' and Colonel

Titus says, " To debate whether the smaller sum and longer

" time should be first put to the question, is as much as to

" say, whether you will not make the charge as easy upon
" the people as you can."—AA ith regard to the other part of

this ancient order, " That the longest time is to be first put,"

this certainly (as has been suggested to me by a very ingenious

friend * well versed in the history and proceedings of Par-

liament) must relate to the mode in which subsidies, the

ancient manner of granting aids to the Crown, Avere given.

The custom was, to give so many subsidies, to be levied in

such a time ; and the longer that time was, in which the sub-

sidy was to be collected, the easier for the subject. This

manner of granting aids being changed long ago (for in the

debate in the year 1675 upon this order, Mr. Boscawen says,

" The usual way formerly was by subsidy ; now we give by
" a newer way, land tax,") the effect of this part of the order

is dropped with it ; and has not, in any instance since that

time, that I can recollect, had occasion to be put in execution

by the House. The spirit, however, and meaning of the

rule have been preserved, in several instances which have

occurred, where a dispute arose touching the time of the

commencement

* The gentleman here alluded to clearest and most correct understand-

was John Ley, esq. who, from May, ing that I ever knew ; most diligent in

1768, when I was appointed Clerk of his official duties, and of exemplary

the House of Commons, was my as- manners and conduct. Our acquaint-

sistant at the table, till the year 1797, ance commenced at the University of

when I retired from the further execu- Cambridge in 1754'—Mr. Ley was

tion of the duties of office.— I then afterwards called to the Bar, and had

appointed Mr. Ley to be my deputy ; he continued in that situation, would

in which situation he continued to act, (in the opinion of all who knew him)

with great ability, till his death in the have risen to some of the highest

year 1814.—He was a man of the offices in that profession.

Vol. III. B b
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comnienceinent of a tax : there the later time at which such

tax should be proposed to have its beginning, has had the

precedency ; and has been put to the question before the

earlier, though the earlier was first proposed.
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V. Incidental Proceedings re/atitig to the Grant

of Supply.

1. /^N the 31sl of October, 1670, a Committee is appointed

lo inspect the estimates, lists of debts, and accounts

brought in from the Lords Commissioners of the Treasury,

and the Treasurers of the Navy ; and to examine the parti-

culars, how the debts were contracted, and for what, and to

whom the monies were owing.

2. On the 23d of March, 1G76, is the first instance that

has occurred to me, of Members being ordered to bring in

lists of commissioners of the land tax.

3. On the 25lh of May, 1714, there is a great mistake in

the form of the proceeding : the Committee of Supply (which

is appointed " for the purpose of granting money,") having

come to two resolutions for the taking off duties upon

books*.

4. On the 18th of July, 1715, the House address the King

to give directions that an account may be taken of the losses

and damages sustained by all persons from the late tumultuous

and rebellious proceedings, and that the sufferers may have

full

* This measure should have been the the House, the Speaker in the Chair,

object of some other Committee, ap- without the intervention of a Com-
pointed specially to consider of those mittee.

duties, or might have been done by

B B 2
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full compensation ; and to assure his Majesty that all ex-

penses so incurred shall be made good out of the next aids to

be granted by Parliament.

5. On the 18th of March, 1725, a Committee, to whom the

petition of Mr. Campbell had been referred, complaining

of great losses which he had suffered by a riot at Glasgow,

report a state of the facts, and their opinion that satisfaction

ought to be made to him.—This report is referred to a Com-

mittee of Supply ; who, on the l6th of April, report, " That

" the sum of 6,080/. ought to be allowed to him :" and on

the 27th of April, a tax is reported from the Committee of

Ways and Means, to be laid upon the city of Glasgow, for

raising the sum granted to Mr. Campbell*.

6. On the 12th of March, 1727, the Committee of the

whole House, appointed to consider of the state of the nation,

come to several resolutions touching the state of the national

debt, as it stood at different periods ; which are agreed to by

the House.—The House then resolved, " Ttiat a representation

" be made to the King upon the said resolutions, and upon
" the debate of the House." A Committee is appointed to

draw up this address, which is reported to the House on the

8th of April, 1728, and presented to his Majesty.

7. On the 21st of March, 1727, there is a great mistake,

in voting in the Committee of Ways and Means a sum to

make good the deficiency of the general fund. On the 29th

of

* A Bill being ordered in and de- their Council, if they think fit.—This

pending, for imposing a tax for raising proceeding was regular, and no ways

this sum; on the 5th of May, 1726, contradictory to the rule mentioned

the corporation of Glasgow present a hereafter in the Observations to title,

petition against the application of this " Petitions on Matters of Supply," as

tax ; which petition is referred to the the tax to be imposed was for a local

Committee upon the Bill, with an purpose, and in no part for the general

instruction to hear the petitioners by service of the year.
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of April following, the mistake having been adverted to, it

is voted again in the Committee of Supply*.

8. On the 22d of February, 1730, instruction is given

to the Committee on the Land Tax Bill, with power to re-

ceive a clause for exonerating the county of Sussex from the

payment of a certain sum overcharged by the Land Tax
Acts of 1728 and 1729-

9. On the 13th of April, 1731, the duties upon yarn im-

ported from Ireland being taken off, the aggregate fund is

charged with the payment of the annuities to which those

duties were applicable. This is done, not in the Committee

of Ways and Means, but in a Committee of the whole House,

appointed to consider of this subject. See a similar pro-

ceeding, on the 21st of April, 1731, with regard to the duties

on hemp and flax.

10. On the 21st of March, 1732, instruction to the Com-
mittee on the Land Tax Bill, to have power to receive a

clause for relieving the Commissioners of the Land Tax, for

the year 1730, for the County of Norfolk, from a process

issued against them out of the Court of Exchequer, for a

sum of money which had been collected, and paid to Mr.

Allen, late Receiver General of the Land Tax for that county,

but never accounted for by him ; he becoming insolvent

and since dead -f.

11. On
* I have often beard Mr. Onslow applied himself with more than ordi-

say, that, during the first session in nary diligence to the reading and ex-

which he was Speaker, he was led into amination of the Journals,

several mistakes, with regard to the

proceedings of the House (I suppose f This was upon a petition from the

that this was one of them,) by Mr. Commissioners, which was referred to

Stables, who was Clerk at that time, a Committee, and they had reported

and that, in consequence these, he a state of the facts.
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11. On the 19th of March, 1733, instruction to the Com-

mittee on the Land Tax Bill, to have power to receive clauses

for relieving the towns of Tiverton and Blandford from

arrears of land tax, on account of great fires there *.

12. On the 29th of March, 1734, the House in conse-

quence of the King's message, assure him, that they will

make good any extraordinary expenses he may be put to

;

and, on the 3d of April, they empower his Majesty, in the

clause of appropriation, to apply such sums of money,

towards the augmentation of his forces by sea and land, as

shall be necessary, and as the exigency of his affairs may

require -f-.—See a similar proceeding on the 12th of April,

1727 X ; and on the 7th and 17th of May, 1728.

13. On
* This was upon petitions from those

places ; but which had not been re-

ferred to, or reported upon by Com-

mittees.—See a further petition from

Tiverton, upon the same ground, on

the 2d of April, 1735; and a like pe-

tition from Wellingborough, on the

" prehended,nor the services proposed :

" whereas appropriating clauses were
" introduced to prevent the secret ill

" use of public money; and every

" tendency of breaking through them
" is a just foundation for Parliamentary

" jealousy and inquiry.— 2dly, Be-

8th of December, 1740.—See also the " cause this new method of unappro-

15th of December, 1743; i3t'i of No-

vember, 1745; and 22d of February,

1748.

t In the protest of the Lords, upon

the commitment of this Bill, on the

11th of April, 1734, there are the fol-

lowing very just and unanswerable

reasons entered against this proceed-

ing:— 1st, " Because the appropriating

" clause in this Act is in effect an un-

" appropriation of all the money that

" has been raised this year, and puts it

" priating money raised for particular

" uses, frustrates and eludes the wis-

" dom and caution of Parliaments in

" the original grant of those monies,

" which is always in consequence of

" estimates laid before the other House,
" and for services specified ; and this

" too at the beginning; of the session.

" in a full House : whereas this un-

" appropriating clause comes in, not

" only at the end of the session, but

" at the end of the Parliament, in a

in the power of a Minister to divert " thin House, after many gentlemen

" any of the supplies to whatever pur-

" poses he shall think fit; and this,

" in consequence only of an unpre-

" cedented message from the Crown,
" specifying neither the dangers aP-

" are obliged to go to their respective

" counties."—See also the protest upon

the King's message, in the Lords Jour-

nals of the 29th of March, 1734.

:[; And the protest of the Lords on

th*
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13. On the 26th of March, 1739, a petition of Mrs.

Stephens, for a sale of her secret method of curing the stone

referred ' immediately ' to the Committee of Supply.—See

Mr. Lowndes's petition for making salt, the 26th of May,

1746, referred to a Committee of the whole House, who
report resolutions : and upon those the House address the

King to advance money.

14. On the ipth of March, 1740, a petition from several

officers and others, Avho had suffered by the insolvency of one

Popple, who was agent to several independent companies.

—

This petition is referred to a Committee of the whole House,

on the 9lh of April, 1741 : they report resolutions on the

J 0th of April; which resolutions and petitions are then

referred to the Committee of Supply.

15. On the 13th of April, 1742, the Chairman of the

Committee of Ways and Means reports a proposal which

the Committee had received from the Governor and Compan}'

of the Bank, for the continuance of their charter, and the

resolution to which the Committee had come.—So on the 7th

of February, 1743, the Chairman of the Committee of Ways
and Means reports a proposal from the East India Company.
—But on the 21st of January, 1745, a proposal from the

Bank for cancelling a debt upon receiving interest, is received

in the House, and referred to the Committee of Supply.—So
a proposal from the African Company, on the 25th of

May,
the 19th of April, 1727, in which they " many Parliaments has thought (and
properly observe, " That this clause is " which we are convinced ought to be
"inconsistent with that part of the " thought) a necessary security against
" Bill, which forbids the supplies to " the misapplication of it." In the
" be issued to any other purposes than case of the 17th of May, 1728, the
" those specified

; and renders inef- sum was " not exceeding a sum to be
" fectual that appropriation of the « limited ;

" but this was still liable to
" public money, which the wisdom of the objections made by the Lords.
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May, 1749, for the relinquishment and sale of their forts on

the coast of Africa, is received in the House, and referred

to a Committee of the whole House.

16. On the.26th of May, 1742, the House ballot for seven

persons to be the Commissioners whose names are to be in-

serted on the third reading of the Bill for examining, taking,

and stating the public accounts.

17. On the 1st of April, 1748, the time for paying in the

subscriptions, on the loan borrowed by an Act of the same

session, is enlarged, and different days allowed for the pay-

ments, instead of those originally assigned *.

18. On the 21st of March, 1749, Mr. Speaker is to give

notice of the redeeming and paying off certain public an-

nuities ; which notices see on the 24th of March—See also

the 13t.h and 18th of June, 1751.

19- On the 13th of February, 1750, a petition from the in-

habitants of Huntingdon, to be relieved from arrears of land

and window tax, which they had actually paid to a person

who acted as Receiver General of the county, but without

authority ; so that the money was still due.—This petition was

referred to a Committee to examine, and state the fact ; who

report on the 4th of March ; and instruction is given to the

Committee on the Land Tax Bill, to have power to receive

a clause to relieve them.—See on the 9th of December, 1754,

a jDetition from the County of Lincoln.

20. On

* This resolution was reported from the " Execution of an Act " of this

a Committee of the whole House, to present session, for raising a sum of

whom it was referred to consider of money by annuities.
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20. On the 23d of January, 1752, a proposal from the

Bank, to advance money for the public service, is received

in the House, and referred to the Committee of Ways and
Means.

OBSERVATIONS.

The Committees of the whole House, appointed by the

House at the commencement of every session—the one for

considering of the quantum of the supply granted to the

Crown for the purposes of the state ; the other, to find out

ways and means for raising that supply—are in their titles,

and in their nature and purposes, so distinct, that it is rather

extraordinary that there should ever have been any confusion

or mistake in voting in one of these Committees what ought

properly to have been the subject of consideration in the

other: and yet we see that, so lately as in the years 1714

and 1727 *, the business of these two Committees has been

confounded together. Indeed any person, who is conversant

with the proceedings of the House of Commons, must have

often observed, that the distinction between the Committee

of Supply and the Committee of Ways and Means, however

clear, and accurately defined, is not sufficiently marked in

the conception even of those, who, from their offices and oc-

cupation in matters of finance, ought to have the most precise

ideas upon these subjects. The Committee of Supply, as it

is commonly termed, is a Committee of the whole House,

appointed by the House, in consequence of the order of the

18th of February, 1667, to consider of the supply granted to

his

• Vide N° 3 and N" 7.

Vol. III. C c
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his Majesty by a former vote or determination of the House.

As it takes its origin from the aids which are demanded by

the Crown, it can properly have no cognizance of any matters

but such as are laid before the House of Commons, by the

direction of the Crown, for the public service ; and there-

fore, if at any time it is thought expedient or desirable to vote

a sum of money in the Committee of Supply, which is not

intended for the service of the army, or navy, or ordnance,

or any other aid demanded by the Crown, the House must,

in order to entitle the Committee to take this matter into their

consideration, enable them so to do by particular instruction*.

—And here again the House have imposed another restraint

upon themselves, in the exercise of that most valuable and

important privilege, " The sole right of granting away the

" money of their fellow-subjects
:

" for, by a resolution of the

11th of December, 1706, which, upon the 11th of June, 1713,

was declared to be a standing order, the House resolve,

" That they will receive no petition for any sum of money
" relating to public service, but what is recommended from

" the Crown
-f-.''

And the uniform practice of the House has

applied

* And therefore, if the money pro- See also the proceedings on the 6th of

posed to be voted is not part of the May, 1785, upon a motion to consider

supply for the service of the current of a proper augmentation of the sala-

year, it is as regular to propose it in ries of the judges in Scotland. On a

any other Committee of the whole similar application for increasing the

House, as in the Committee of Sup- salaries of the judges in England, the

ply. As was done in the instance of sums were first voted in the Commit-

Mr. Onslow, the loth and 17th of tee of Supply, and reported on the

March, 1762: and on the 20th of i5lh of May, 1759, and then provided

June, 1785, where a resolution was for in the Committee of Ways and

reported from a Committee of the Means; but the proceeding in 1785

whole House, not the Committee of was more eligible, because it was more

Supply, for granting £. 1,000 per an- clear, as these sums made no part of

mm to the Clerks in the Secretaries of the supply for the current year.

State's office, in lieu of the perquisites f Message for pecuniary relief in

from franking letters, which they had the case of the Earthquake at Lisbon,

lost by a Bill passed the year before. 28th Nov. 1755, referred to the Com-

mittee
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applied this order, not only to petitions for public money,

or for monej^ relating to public service, but to all motions

whatever for grants of money*, whedier the grounds of such

applications

mittee of Supply 5th Dec. and vote of of Supply is closed, and the address

for £.40,000 to pay Mr. Pitt's debts,

in 1806, was perhaps then the only

£. 100,000 reported 8th Dec.—So in

the case of the devastation of Portugal

by the French, message 8th April

i8n.—So in the case of Russia suf-

fering from the French invasion,

message referred to the Committee of

Supply, 17th Dec. 1812.

The grants to Lord Nelson, 1806,

and to Lord Wellington, 1812, as well

as to Mr. Perceval's family in 1812,

were first voted in a Committee of the

whole House, with Iheir special limi-

tativiis, and then the sum in gross

voted in the Committee upon this

resolution.

The Grenada Loan Bill originated

in a Committee of the whole House,

l6th June 1795 : so East India Com-

pany Loan Bill, May 1810, but not

in 1773. XXXIV. pp. 338, 341, 348.

Stat. 13° Geo. III. c. 64.

Motions for increasing the salaries

of Judges are considered in a Com-
mittee, (as recommended by the

Crown) before the House goes into

the case.

In the month of February, 1811, a

petition from the distillers of Dublin,

for compensation, not being recom-

mended by the Crown, was not press-

ed on the House; but on the 28th

Feb. 1811, an address to the Regent

was moved by Mr. Grattan, professedly

on the same identical case for com-

pensation ; the House were of opinion

tliat this was equally inadmissible, and

the motion was withdrawn.

* Addresses for money have been

generally moved after the Committee

case of so large a vote, while the

Committee of Supply is open. But

on the 21st May 1811, after reading

entries of resolutions of the House

upon previous report of a Committee

grounded on a petition (recommended

by the Crown) in a former session, an

Address was carried (147 to 42) for re-

questing the Prince Regent to advance

£. 54,000 to Mr. Palmer, " being the

" amount of arrears due to him out of

" the Post Office Revenues, and as-

" suring his Royal Highness that the

" House will make good the «ame."

The Lords who, in 1809, had rejected

a Bill for the prospective payment of

the per-centage founded on this claim,

greatly resented this address in 1811,

and many warm speeches were made
upon it, 22d May 1811, but no pro-

ceeding had. On the 24th May, the

Prince Regent sent the following

answer

:

George, P. R.

' It must at all times be my
* most earnest desire to attend to

' the wishes of the House of Com-
' mons, and I shall be ready to

' give effect to them in this

' instance, whenever the means
' sliall have been provided by
' Parliament.'

On the 30th May, Motion, that this

answer tended to create a misunder-

standing between the Crown and the

Commons: Negatived, 161 to 68.

—

N. B. The opposers of the Motion

allowed

C C 2



196 SUPPLY:
applications have been public or private*. Upon this prin-

ciple, before the Committee of Supply can take into their

consideration the providing for the pay and clothing of the

militia—that great and important national service—or even

before the House can give the Committee a power to consider

of this service, some Member of the House of Commons,

authorized by the Crown, must acquaint the House that the

King recommends the same to their consideration -j-. It arises

out of the nature and appointment of this Committee, which

is " to consider of the supply granted to his Majesty," that

the form of all its resolutions, though they are for mere private

purposes, is by way of grant to the Crown :|:, to be applied

by the Crown to the ends specified in the resolution.

The object of the Committee of Ways and Means is, as is

expressed in the title of it, to find out modes of raising the

supply which the House (upon resolutions reported from the

Committee of Supply, and agreed to) have granted to his

Majesty : and the first consideration attending this proceeding

is, that the money proposed to be raised upon the subject by

loans

allowed the existence of the right of Etruscan Antiquities ; the 25th of

addressing for money, but justified March, 1772, relating to the encou-

the answer in this instance, because ragement of Discoveries to the South

the Regent must know that what the Pole.—But it is not understood to

Commons resolved to be due as of apply to petitions or to motions

ricrht, had been denied by the Lords for granting bounties ; and therefore,

to be due of right, after they had in- though the King's recommendation

quired into the alleged contract upon has been given in some instances of

which the right was asserted. this sort, this was unnecessary.
'b'

t See the 1st of May, 1758; and
* See, amongst many other, the

08th of March, 1759.
instances of the 26th of March, 1730,

relating to settlements on the coast of % See the 1st of March, 1764, for

Africa: the 14th of May, 1759, upon supplying London and Westminster

augmenting the Judges salary; the with fish, to Mr. Blake; the 16th of

2d of March, 1772, on the purchase May, 1774, to Mr. Hartley, for Se-

of Sir W. Hamilton's collection of curing buildings from fire ; et passim.
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loans or taxes, or any other mode, should not exceed the sum

already granted in the Committee of Supply. It is, for this

reason, incumbent upon the Chancellor of the Exchequer, or

whatever Member of the House of Commons proposes the

Ways and Means for raising money for ihe service of the

current year, to explain and to show to the House, by a de-

tail of the sums granted for the several services, that ihe

amount of those sums will be a sufficient justification, in point

of quantity, to the Committee of Ways and Means, to adopt

such measures, and impose such taxes, as shall be then re-

commended to them *. And this proceeding (arising out of

that regard and attention which the House of Commons ought

at all times to show towards the people, " that the burthens

" imposed upon them may not be larger than the public exi-

" gences require"), ought for this reason, if for no other, to

be most strictly adhered to
-f-.

The Committee of Ways and Means, being specially ap-

pointed for considering such propositions only ]: as may raise

the

* The ways and means should not appHcable to each year, and conse-

exceed the supply ; but nothing is quently before the supply could be

ways and means till voted in this voted.

Committee ; and therefore 28th March % Whenever, after a war, measures

1806, a loan was voted to provide for were proposed for paying off" or pro-

the supply which had been voted up to viding for any part of the unfunded

that time, and the war taxes to a large debt of the Public, the usual and re-

amount then existing, and not applied gular mode of proceeding had been,

by vote, were deemed to be no part of as in the instances of the 3d and 14th

the ways and means applied to that of February, 1 763, and in other cases,

supply ; they were reserved by the first in the Committee of Supply, to

Chancellor of the Exchequer as appli- come to resolutions, that so much
cable by vote thereafter, towards the money should be granted, or that pro-

supply which remained to be voted for vision should be made for this purpose

;

the service of the rest of the year. and then in the Committee of Ways

t Yet the Property Tax was voted and Means, as on the 7th and 17th of

and enacted to last during the war, as February, 1 763, to provide the mode
of
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the supply granted in the current session of Parhament, ought

not, nor can properly take any other matters into their con-

sideration, without particular powers given them for that

purpose by instruction from the House : and therefore, where

it is found necessary to impose taxes, or to charge duties,

which are not to be applied towards the service of the year *,

this,

of discharging such part of the debt

as had been specified in the Commit-

tee of Supply. See also the 31st of

January, and the 6th of February,

1 764. But in the first session of the

Parliament which met in May, 1784,

this form of proceeding, from the in-

experience of the persons just come

mto oflBce, was, by mistake, departed

from, and though adverted to, yet too

late to be rectified. The only mea-

sure therefore that could be adopted,

which might give to the proceeding

even the appearance of regularity, was,

when the House went into a Com-
mittee of Ways and Means on the

30th of June, 1784, to give an in-

struction to the Committee to consider

of a proper provision to be made for

discharging the unfunded debt of the

public ; the House in this instance

taking upon themselves to do directly

and immediately, what they ought

regularly to have done only through

the medium of the Committee of

Supply. This irregularity was not

taken notice of at the time by any

Member of the House, and therefore

passed without censure. In the next

session of 1 785, when a similar mea-

sure was proposed, the same proceed-

ing was adopted ; but both these

instances were certainly irregular, and

contrary to the forms and spirit of the

institution of these Committees, which

do not authorize the Committee of

Ways and Means to make provision

for any expense that has not first

been voted, or declared that it ought

to be provided for, in the Committee

of Supply. If therefore it should

again happen, that measures of this

sort should be necessary, it will be bet-

ter to recur to the ancient form of first

applying to the Committee of Sup-

ply, and there voting to what extent

provision should be made, and then

in the Committee of Ways and Means
providing the mode in which the

debt shall be discharged.

Since this last paragraph was writ-

ten, another instance has occurred, of

funding part of the navy debt ; on

which occasion the ancient and re-

gular form of proceeding was follow-

ed, by voting on the 3d of March,

1794, in the Committee of Supply,
" That provision be made," and in

the Committee of Ways and Means,
on the 5th of March, " What that
" provision should be."

* There is a very particular pro-

ceeding in the year 1761, relating to

this subject. On the 8th of Decem-
ber several resolutions were reported

from a Committee of the whole House

for altering the duties imposed by for-

mer laws on spirituous liquors, and

imposing other duties in their stead.

The produce of these duties, so alter-

ed, (being greater than they had been

before) on the 14th of December, in

th«
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this, if done in the Committee of Ways and Means, must be
done by special authority from the House *

: but it may as

well be done, and indeed with more propriety, in any other

Committee of the whole House, appointed for that particular

purpose
-f-.

It

the same session, upon opening the

budget, the Committee of Ways and

Means are instructed to consider of

that surplus; and the resolutions re-

ported and agreed to on the 8th of

December are referred to the Com-
mittee: and on the 15th, that surplus,

together with the additional duties

granted in this session of Parliament,

are carried to the sinking; fund, to

make part of_the ways and means for

the loan of that session.

* The instances, in the Journals, of

the proceedings in both of these

modes are so numerous, that they

cannot be here inserted.—Any person

who wishes to refer to them, may
easily find them by applying to the

general index, under title " Supply."

Nevertheless, taxes have been voted

in the Committee of Ways and Means

without any such authority, not only

for the supply of the present year, but

also prospectively for subsequent years.

Thus, aid and contribution taxes on

the 4th, 5th, 7th, 18th, and 20th Dec.

1797, voted to be raised " annually

for a time to be limited," without pre-

vious instruction to the Committee.

So Income Tax, 3d and 4th Dec. 1 798,

voted for a time to be limited ; but in

this case there was an instruction to

consider the Aid and Contribution Act,

for which this tax was proposed to be

substituted. So Property Tax, 13th and

14th June, 1803, imposed permanently

by the resolution reported, i. e. with-

out any limitation of time. So in-

creased Property Tax, 1806. So War
Taxes and Assessed Taxes, March,
1815, without any previous instruc-

tions. This latter proceeding was re-

sisted strongly upon the irregularities

ofform, and inexpediency of substance;

but the want of a previous instruction

to the Committee was not objected to.

All the above taxes were for the ser-

vice of the current year, and also for

the supply which might be necessary

in subsequent years.

t In the year 1808, a great question

arose upon the regularity of originat-

ing the Bill for granting Duties, to

enforce the Orders in Council, in the

Committee of Ways and Means. It

was contended that it ought to have

originated in a separate Committee of

the whole House, upon the Orders in

Council, as matter of trade. It was

answered, that the Trade Regulations

were all made by the King's preroga-

tive, under the Orders in Council, and

no legislative enactments were want-

inu" for the mere trade ; and so the Bill

which contained the tax clauses was a

mere money Bill, and not only might

originate in the Committee of Ways
and Means, but proceed with per-

fect regularity to apply the produce

of those duties to the service of the

current year to meet such supply as

should be voted. In this state of the

question, and the Bill being reported,

and adjourned for further considera-

tion,
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It has been a common practice to instruct the Committee

of Ways and Means to consider of the taking off of duties

formerly imposed *
: but it is obvious that this proceeding,

as well as the mistakes I alluded to before, have arisen from

a misconception of the end and purposes of this CommitteCj

in the ideas of those who have suggested this mode of pro-

ceeding to the House. There is no rule or order of the House

which makes it necessary that the taking off of duties or

taxes should receive the previous consideration of a Com-
mittee of the whole House : the House are at liberty, if they

see it fitting and expedient, to order in a Bill immediately

for this purpose
-f-. But perhaps it may be more prudent

in a matter of importance, where the revenue and estate of

the public are interested, to give the subject a previous con-

sideration in a Committee of the whole House ; but even then

it is by no means necessary that this should be the Committee

of Ways and Means, unless other duties are to be substituted

tion, a petition was offered on behalf

of the Liverpool merchants, against

the claims and provisions of the Bill.

Against the receiving of this petition,

it was argued, That the usage of the

House precluded the receiving it on

account of its being a petition against

a Tax Bill of the year ; to this it was

replied, that the substance of the Bill

was trade, and the duties only auxiliary.

The proceedings of the House on the

Hawkers and Pedlars Bill 1785, and

on Convoy Tax 1798, were relied upon

by the petitioners ; but the petition was

negatived, 128 to 80, 3d of March,

i8o8. But another petition was pre-

sented on the Trade Regulations only,

and counsel and witnesses were heard.

* See the 9th of May, 1766, re-

lating to Cotton Wool ; and many
Other instances before and since.

m

t See, the 22d of March, 1764, a

Bill for free importation of provisions

from Ireland ; and several other in-

stances. This question was discussed

on the loth of February, 1764, upon a

motion of Sir Richard Bampfylde's to

repeal the Cyder Act of the preceding

session ; when the Speaker (Sir J.

Cust), having inadvertently informed

the House, that no such motion could

be received but in a Committee of the

whole House, Mr. Dowdeswell desired

that the precedent of the 5th of March,

1688, for leave for " a Bill to take away

hearth money," might be read ; and Mr.

Dyson, then a Member, acquainting

the House that there were not, in the

orders or practice of the House, the

smallest grounds for such an opinion,

the motion was received and put, in the

House, but passed in the negative.
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in lieu of those taken off, and that these are intended for the

current service of the year. Indeed it is much belter that

this proceeding should be in a special Committee appointed

to consider of this subject; it will be clearer and more intelli-

gible, and less likely to lead those persons into mistakes, who
may hereafter consult the Journals for precedents to be fol-

loAved on similar points. It has of late years become a

practice to instruct the Committee of Ways and Means to

consider of those Acts that have been reported from the

Committee of Expiring Laws as fit to be continued, which,

from the subject matter of them, ought to receive the con-

sideration of a Committee of the whole House, before a Bill

is ordered to continue them. This proceeding is unnecessary,

and only tends to mislead. It would be better, that the pre-

cedent of the 10th of April, 1735, should be followed, where

the consideration of these laws was referred, not to the

Committee of Ways and Means, but to a Committee of the

whole House appointed for that purpose.

When the Committees of Supply and Ways and Means
are closed, the House of Commons pass a Bill, in which the

several grants that have been made in the Committee of Ways
and Means, by land tax, malt tax, loan, sinking fund, &c.

are recapitulated, and directed to be applied to those services

which have been voted in that session in the Committee of

Supply*; specifying the particular sums granted for each

service, and appropriating the money that shall be paid into

the Exchequer for their discharge ; and directing, that the

said supplies shall not be applied to any other than the pur-

poses mentioned in the said Act.

We
* This is usually done in a Bill for of appropriation are inserted by the

granting to His Majesty the Surplus of Committee on the Bill,

the Consolidated Fund, wherein clauses

Vol. III. D d
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We have seen before* that the measure of appropriating

the grants of the Commons to be applied to particular ser-

vices, A\as attempted, and in some instances carried into

execution, soon after the Restoration
f-.

The extravagance

of Charles II. and the several pretences used by him for

obtaining supplies for the purpose of extraordinary services §

—which, when obtained, he immediately squandered in de-

fraying the expenses of a dissolute court— perhaps suggested

the idea at this time ; and, though it was strongly objected

to by Lord Clarendon and the other Ministers from its

novelty, and being, as they termed it, " a republican measure,"

the necessity of adopting some such expedient, in order to

secure to the public use the money granted for that purpose,

recommended it to the House of Commons, and induced them

to carry it into eft'ect|..

This idea, however, which was conceived originally only

as a restriction upon those who had the management of the

public revenue, was, at the Revolution, adopted in a much
larger extent ; and made part of that system of government,

which was then established for the better securing the rights,

liberties,

* See pp. 88 and 89 of this volume, exhibited by Sir Gilbert Gerrard, on the

and Mr. Sacheverel's speech, upon this 20th of November, 1680, was, " That

subject, in Grey's Debates, Vol. HI. " he, being Treasurer of the Navy, did,

p. 447.
' contrary to law, and the duty of his

f See earlier attempts, 14 Edvv.III. " office, lend the sum of 90,000/. (par-

st. 2. c. 1, and 50 Rich. II. st. 2. c. 3. " eel of the sum raised and appropri-

and see Vol. IV. p. 52, case of Michael " ated for building of ships) towards

de la Pole. " the support and continuance of the

§ See in the Appendix to Dalrym- " army; contrary to the directions of

pie's Memoirs of Great Britain and " the Act of Parliament which enacts,

Ireland, Letters between Charles II. " That the sums to be raised should be

the Duke of York, and the French " applied to the building and riggino-

Ministers. " of ships, and to no other use or pur-

X One of the articles of impeach- " pose whatsoever."

ment against Sir Edward Seymour,
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liberties, and privileges of the people of this country. Im-
mediately after that era, all the grants of the Commons
that were intended for the service of the current year, were

in the Act of Parliament which carried those grants into

eflfect, applied and strictly appropriated to that specific

service*. In a Bill which passed in the first year of the

reign of William and Mary, " for a grant to their Majesties

" of an aid of two shillings in the pound for one year," in

which a particular sum is appropriated for naval services -f,

very severe penalties are inflicted upon the Officers of the

Exchequer, if they shall permit any part of that sum to be

applied in any other manner than is specified in that Act

and these penalties are afterwards referred to and re-enacted

in

* Exceptions from the general and

ordinary practice of inserting all grants

of Supply into the general clause or

clauses of appropriation :—Of thirty-

seven grants of Supply carried into

effect by separate Bills, with or without

including them in the general appro-

priation Act, from the i ° William and

Mary to 48 Geo. III. (1688 to 1808),

120 years, twenty-one are included in

the Appropriation Act, and aho pro-

vided for by separate Bills : sixteen are

not included in the Appropriation Act,

but provided for by separate Bills : of

which sixteen grants four were con-

ditional ; to Mrs. Stephens 1 730, Mr.

Harrison 1763, Mr. Philips 1781, and

1 785. Three personal for debts claimed

as due, Captain Roche 1707, Dr. Smith

1772, and 1781. One a personal

grant of favour and bounty, Lady Anne

Jekyll 1774. Eight for public works,

Milford Haven, Westminster Bridge,

Rye Harbour, Portsmouth and Ply-

mouth, African Company, &c.

To the personal grants of this des-

cription was added, 23d of June, 1808,

the sum voted for Mr. Palmer's arrears

of his post-office per-centage ; this was

made a separate Bill upoil the pre-

cedents above enumerated, for the

avowed purpose of affording to the

Lords an opportunity of considering

that grant distinctly from the other

grants of the year; the Lords having

on the 21st of June, thrown out a

prospective Bill for his future per.

centage.

t As this Act is not printed in the

" statutes at large", I have inserted the

clause here alluded to, at length, in the

Appendix, N" 15. It appears from the

Journal of the House of Commons of

the 7th and gth of December, 1689,

that this clause was, by the special di-

rection of the House, drawn by Mr.

Sacheverel and Mr. Somers, then So-

licitor General.—See also, in tiie Ap-

pendix, the provisions of the Gth of

William and Mary, ch. 7, upon the

same subject.

D D 2
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in almost all the Acts that passed during that reign, which

appropriated the supplies granted by the Commons *. The

Commons, at the same period, took upon themselves the

authority of judging as well of the nature, as of the quantum,

of the particular services recommended to them by the

Crown; and voted, of the army, navy, and ordnance -t-,
such

proportions only as appeared to them, upon due consideration

of the state of this country with respect to its foreign enemies

and internal defence, necessary and expedient for those pur-

poses. They then provided the supplies sufficient for those

services ; and, in the Acts of Parliament which passed for

levying the taxes, they appropriated the monies arising by

such duties to the uses for which they weie granted. The

mode of appropriation varied throughout the reigns of King

"William and Queen Anne : sometimes the produce of the

duties were applied in the same Act by which they were

authorized

* See, among others, the 6th of

Wilham and Mary, ch. 3.— 10th and

11th of WiUiam III. ch. 9.—nth and

12th of William III. ch. 11.

t The existence of a power in the

House of Commons, to judge and de-

termine ultimately upon the propriety

of every proposal relating to the mili-

tary establishments, was illustrated in

a very particular manner, by an event,

which happened on the 27th of Febru-

ary, 1786.—The Duke of Richmond,

as Master-general of the Ordnance,

had prepared an estimate, which was

presented to the House of Commons

on the lOtli of February, of the ex-

pense of fortifying the dock-yards at

Portsmouth and Plymouth ; together

with a report which had been made to

his Majesty by a board of land and sea

officers, specially appointed by the

^ing, to investigate and report upon

that subject.—Previously to referring

this estimate to the Committee of Sup-

ply, the Ministers were desirous of re-

ceiving the approbation of the House

of Commons upon the general measure,

and for that purpose, on the 27th of

February, 1786, proposed a question,

which should express the sense of the

House, " that the execution of this

" plan was an essential object for the

" security of the state." To this question

an amendment was pro[)Osed, " That
" fortifications on so extensive a plan

" are inexpedient." Upon a division

the numbers being equal, 169 to 169,

the Speaker, Mr. Cornv>all, declared

hin^self for the amendment. So that

the plan reconnnended by the Ministers

for the new and more enlarged fortifi-

cations, was obliged to be abandoned

;

and on the 7th of June in that session,

a small sum was granted for completing

the old works.
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authorized to be levied *
: in other instances, monies that

had been levied by one Act were appropriated by another

Act of the same session -f': sometimes the sums brouoht into

the Exchequer were specifically applied, in ditFerent propor-

tions, to particular services .|. : at other times, the grants were

appropriated generally to the public services of the army,

navy, and ordnance, but without specifying the particular

sums for each service §.—This difference in the mode of appro-

priation probably arose from the dithculty of ascertaining,

in time of war (and in a war carried on in so many different

parts of the globe as that was in the reign of Queen Annel the

precise sums that would be found necessary for each service:

for, upon the conclusion of the peace of Utrecht, the Com-
mons returned to what had been the practice throughout the

reign of King William ; and, in the Acts of the 10th year

of Queen Anne, chap. 26, and the 12tli of Queen Anne,

Sess. 2, chap. 9, again specified the particular sums which

ihey thought necessary to be applied to the different services

they had voted in the course of the session. And this mode

has been, I believe, from that time, followed without any

variation.

This then appearing to have been the uniform practice,

begun at the Revolution, and continued for near a century,

" that the sums granted by the House of Commons for the

" current

* See the i st of WilHam and Mary, J See the 6th of William and Mary,

ses?. 2. ch. 1.— 6th of William and ch. 3.— 6th of William and Mary,

Mary, ch. 3.—6th of William and Mary, ch. 7.— 10th and nth of William III.

ch. 7.— loth and 11th of William III. ch. 9.— 1st of Q. Anne, ch. 12.

ch. 9.— 1st of Q. Anne, ch. 12.

t See the nth and 12th of William § See the 1st of Q. Anne, sess. 2.

III. sess. i.ch. 2.— 12th and 13th of ch. 15.—3d and 4th of Q. Anne, ch. 5.

William III. ch. 11.— 1st of Q.Anne, —6th of Q. Ann. ch. 19.—and through-

sess. 2. ch. 15.-—3d and 4th Q. Anne, out the greater part of that reign.

ch. 5.
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" current service of the year, should, by a special appropria-

" tion, either in the Act for levying the aid, or in some other

" Act of the same session, be applied only to the services

" which they had voted,"—and as great penalties had been

inflicted by several laws upon the Ofiicers of the Exchequer,

and others, who should divert or misapply the monies levied

upon the subject to any other purpose than that for which

they were granted *
; which penalties, though not repeated

in every instance, sufiiciently show the sense which the

Legislature then entertained of such a misdemeanor,—

a

difticulty arose, in the year 1784, with regard to the manner

of proceeding upon this subject. The Bills for granting

the aids by the duties upon land and malt had passed in

December, 1783 ; and several services of the army, navy,

and ordnance, had been then voted by the House of Com-

mons ; but no bill had passed, appropriating the produce

of these taxes to those services. Upon the change of ad-

ministration, before the Christmas recess, an apprehersiou

was entertained of an intention in the new Ministers to

dissolve the Parliament; and it Avas thought that this measure

would take place soon after the meeting again, in January,

1784. A doubt arose—supposing this event to happen, and

that the Parliament should be dissolved before any act was

passed for appropriating the land and malt duties—whether

the

* Upon the 15th of May, 1711, 2. That such diverting of money,

after a long investigation into the ex- issued for the service of the navy, to

penses and debts that had been incur- the land service, hath lessened the cre-

red, for which no provision had been dit of the navy, and was a misapplica-

made by Parliament, the House of tion of the public money.

Commons came to the following re-

solutions : 3. That the applying any sum of

I. That it appears to this House that unappropriated money, or surplusages

the sum of 606,806/. 7 s. yd. hath of funds, to uses not voted or addressed

been paid, out of the monies issued for for by Parliament, hath been a misap-

the service of the ' navy,' for provi- plication of the public money,

sions supplied to the ' land forces.'
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the Officers of the Crown, in any department, would be

authorized to pay, upon account of the navy, army, or

oidnance, any of the sums that should arise from, or that

should be borrowed upon the credit of, those taxes.—It had

been usual for the Treasury, whilst the session of Parliament

continued, to direct the application of any of the grants

to the services voted by the House of Commons in that

session ; and this without any appropriation by Act of Par-

liament. This they had been accustomed to do, from the

convenience it produced to the public service ; and under

the confidence, that, before the session was finally closed,

an Act of Parliament would pass, which, by appropriating

the grants to the different public services, would thereby

confirm and authorize that proceeding. But if the Par-

liament should be dissolved, and the session thereby put an

end to, every resolution of the House of Commons, not

carried into effect by a law, would be done away ; the votes

for the army, navy, and ordnance, would be as if they never

had been passed ; and the Officers of the Treasury and

Exchequer would be left, without even the authority of a vote

of the House of Commons, to apply, at their discretion, and

upon their own risk, the produce of the land and malt duties

to such of the public services as they should think proper.

They could not ascertain whether another House of Commons
would re-vote the services to the same extent, or in the same

proportions, that their predecessors had done ; nor could they

know to what particular purposes the Commons, when they

met again, might find it expedient to apply the grants of the

former Parliament. This difficulty was increased by the reso-

lution of the House of Commons, of the 12lh of January,

1784*, which was reported from a Committee of the Avhole

House, and was agreed to, not only without a division, but,

to

See p. 90, N° 12.
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to judge from what passed at the time, without much difference

of opinion. This resolution adopted those ideas of appropri-

ation of the grants by Parhament which I have here endea-

voured to explain ; and declared, " That any person who

could controvert this doctrine, by applying any sum of

money, without the authority of Parliament, to the public

service, after the Parliament should be dissolved, would be

guilty of a high crime and misdemeanor." The Members

who proposed and supported this resolution, intended, by the

terrors which it held out *, to avert, what appeared to them

to be a public inconvenience, a tiissolution of the then exist-

ing Parliament; and hoped, by pointing out in this manner

the difficulties which the Government would be under of pro-

viding for the public service for the space of near two months

— (the time necessary for the election of a new Parliament)

—

to prevent the Ministers from advising this measure. How-

ever the Parliament was dissolved ; and, as appeared from

an account called for by the next House of Commons, and

presented on the 11th of June, 17B4, a part, though but a

very small part of the money borrowed on the credit of the

produce of the land and malt taxes had, during the interval

of Parliament, been applied and paid towards the services of

the army, not amounting in the whole to seventy thousand

pounds; and nothing had, during this period, been paid

upon account either of the navy or ordnance. No question

was moved, or discussion had, upon the meeting of the new

Parliament, relative to this question. Perhaps the smallness

of the sum that had been issued, and the endeavours which,

as appeared from the account presented to the House of

Commons,

* The idea of proposing this resolu- credit of what was at that time the

tion was suggested by the resolutions King's revenue, arising from the Cus-

passed on the 7th of January, 1680, toras. Excise, and Hearth Money;
against persons lending monpy, without which see before, p. 89, N° 7.

tho authority of Parliament, upon the
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CTommons, the Ministers concerned in the department of the

revenue had used to avoid any violation of the rule, as ex-

pressed in the resolution of the 12th of January, 1784, were

considered as sufficient reasons to render any further pro-

ceeding upon this subject, at that time at least, unnecessary.

The sums voted for the difterent heads, upon account of

the army, ordnance, militia, foreign subsidies, and other par-

ticular services, are in the Bill of appropriation separately

and specifically applied to those services for which they are

granted. But, in the instance of the supply granted towards

the navy, the practice has been different. In this service,

all the different grants upon the head of wages, victualling,

ordnance, ordinary and extraordinary *, are, in the appro-

priating Bill, added together, and the whole sum, arising out

of all these separate grants, is appropriated generally for the

navy service-f*. This distinction in the form of proceeding

between the navy and all the other public services %, (and in a

matter

* If any sum is voted specially for careful that they are justified by the

the discharge of the debt of the navy, vote of the House of Commons for

this is not included in the general ap- the payment upon that head of service,

propriation, but is directed specially to In the commencement of the session,

be applied to that purpose. in December, 1782, it being doubtful

whether the war would continue, the

t It is otherwise in the 38° Geo. III. Ministers did not bring in the army

c. 90, § 8, where separate and specific estimates before the recess at Christmas,

appropriations are made for wages, The navy only was intended to be voted,

victuals, wear and tear, &c. and the land and malt taxes to supply

that service. But it being found that

:j: The Exchequer, who issue the all the money voted in the former ses-

money, brought in from the several sion, upon the army account, had been

duties and (axes, to the services voted issued, and that a further sura would be

by the House ofCommons, are obliged, necessary for the pay and subsistence

in their issue for any particular service, of the land forces before the House of

to attend to the credit wiiich that ser- Commons met again in January, it

vice has with the Exchequer at the was, upon mature consideration, and

time of issuing the money ; and to be consultation with the differeat Officers

of

Vol. III. E e



210 SUPPLY:
matter so important as the appropriation of the grants of the

Commons, of which, since the Revolution, the House of

Commons have been particularly jealous) has arisen from

necessity, and the impossibility that there appears to be, from

the nature of the sea-service, to confine the expenditure of the

sums granted for wages, or building or rebuilding of ships, to

those immediate services, and to no other. The long absence

of ships in the different quarters of the globe—the uncertainty

of their return—the difficulty of ascertaining the time in which

any ship will be completely finished or repaired for sea—with

many other circumstances, render it almost impossible lo

observe in this, as in the other services, that rule which ought

most strictly to be adhered to, " That the sums granted and

" appropriated by the Commons for any special service,

" should be applied by the executive power, only to defray

" the expense of that service." And this difficulty has there-

fore induced the House of Commons not to appropriate

the sums voted for the navy * specially,' but ' generally
;

' so

that, if it shall be found expedient and necessary, the whole

of the navy money, except that voted for the navy debt, may

be by law applied to any one part of the service ; subject

however to a future inquiry and examination, by the House

of Commons, into the expediency and propriety of such an

applkation.

Notwithstanding every precaution which can be taken to

confine the expenses of the different services within those

sums, which, after consideration of the estimates laid before

them, appear to the House of Commons to be fully sufficient,

we

of the Treasury and the Exchequer, vered in a short account of two months

judged necessary that a sum should be extraordinaries, which were afterwards

voted upon the army account, in order voted, to entitle the Paymaster, during

to give the Paymaster of the Army a the recess, to receive that sum at the

credit with the Exchequer; and upon Exchequer, upon the account of the

this ground the Secretary at war deli- army.
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we learn from fatal experience, that this has been found to be

impossible. In all the different services, the navy, the army,

and the ordnance*, there has always been an exceeding, or

debt, contracted upon each, which has been brought before

Parliament in a subsequent session, under the title of Navy

Debt, or of Extraordinaries incurred and not provided for.

Formerly these exceedings were confined within some limits,

as appears from the accounts entered in the Journals during

the war of the Succession ; and even in the war which

terminated in 1748. In what is commonly called the

German war, in 1758, these sums first became very large;

but in the late war carried on in America they exceeded all

bounds
-f-.

There was a degree of negligence or extravagance,

or both, in those who had the conduct of this department,

which rendered all the votes of the House of Commons, or

Bills

* Together with the estimate for the

ordnance service, which was presented

to the House of Commons upon the

14th of February, 1783, there was

dehvered a report upon the estimate,

drawn up and signed by the Duke of

Richmond, then Master-general; in

had long felt from the exceedings upon

this service, beyond what was voted

by Parliament, are very ably pointed

out ; and means proposed for prevent-

ing this for the future. But see Report

of the Finance Committee 1797 upon
the ordnance.

which the mischiefs which the public

t The account of the extraordinary expenses incurred and not provided for

in the following periods of Queen Anne's war, the German, and the American

wars, appears to have been.

For the year 1 705

1706

1707

For

£. s.

152402 4

299,760 13

135,242 1

d.

2

2

8

For 1780

1781

1782

Memorandum.— In each of these
years 500,000 /. was voted upon
account, and 1 ,000,000 I. supply
of credit; which should be added
to these sums.

-2,418,805 18 11"! To which is to be added 1,000,000/.

-3,343,217 19 8> voted in each year as a supply of

-3>436,399 6 oj credit.

1758
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Bills for appropriating the supplies, ridiculous and nugatory.

The sums demanded, upon the head of extraordinaries of the

army incurred and not provided for, during this period, fell

not very much short of the whole sums voted by Parliament

upon estimate for that service*; nay, in the year 1/82, they

appear to have actually exceeded them. This Avas such a

shameful prostitution of the money of the public, that

—

though perhaps the distance, and magnitude, and nature of

the American war might be pleaded as some alleviation and

excuse for the generals abroad who commanded, or for the

ministers at home who ought to have controlled those com-

manders—nothing can justify the House of Commons, who

permitted this practice to continue uninterrupted through

several sessions ; and whose more immediate duty it was to

have examined into the contracts, and other services stated

to have been performed, and to have pointed out and punished

those frauds and abuses, which were afterwards with no great

difficulty detected and exposed by the Commissioners of

Public Accounts
-f*.

* Voted upon Estimate.

£. s. d.

In 1780 - - 4,384,693 2 1 - -

1781 - - 4.377-317 90--
1782 - - 4,381,368 1 5 - -

See further upon this subject, in the

Report made from the Committee ap-

pointed in 1782 to inquire into and

state the sums raised by annuities

towards the supply, 8ic. When this

Committee was moved, it was the

intention of those who proposed it to

follow the precedent of the year 1727 ;

and to have stated to the public, in the

form of a representation to the Crown,

such facts and conclusions as should

have come out upon their examination.

The delay of producing the accounts

from the offices was the excuse alleged

The

Extraordinaries, with the Supply of Credit.

£. s. d.

- - - - 3,418,805 18 11

- - - - 4.343,217 19 8
- - - - 4,436,399 6 o

for protracting this inquiry till it was
too late in the session to carry this

intention into execution. The Report,

which was made on the 5th of July,

1782, and ordered to be printed, is very

well worth reading; as it is an his-

torical account of the management
of the finances of this country from

January, 1776, to April, 1782.

f See the 7th printed Report from the

Commissioners appointed to examine,

take, and state the Public Accounts,

pages 11, 12, 13, and 14.
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The general and unlimited power which was given by the

resolution of the 3d of April, 1734, to the Ministers, to apply

out of the aids of the year such sums as the exigency of

public atiairs might require*, was a measure entirely subver-

sive of those rules and restrictive forms of Parliament, which

the House of Commons have imposed upon themselves in the

mode of granting supplies ; and was contrary to the practice,

which had been wisely established since the Revolution, " of

appropriating the supplies to the services for which they had

been voted.' We see, therefore, that this proceeding did not

pass without much difficulty and debate -j- ; and that, soon

after, another, and, so far as it was limited, a better mode
was adopted, M'hich, though it gave the Ministers credit for

the manner of disposing of the money voted, confined that

credit to a precise and special sum :]:. This deviation, in times

of

* Seethe 7th Geo. Il.ch. 12, sect. 12.

Ihis had been done before in the year

1727.—See, in the Lords Journals, the

19th of April, 1727, a very judicious

protest against this mode of proceed-

ing ; where, amongst other arguments,

this clause in the Bill is objected to,

" because it is inconsistent with that

" part of the Bill which forbids the

" supplies to be issued to any other

'' purposes than those specified ; and
" renders ineffectual that appropriation

" of the public money, which the

" wisdom of many Parliaments has

" tliought, and we are convinced ought
" to be thought, a necessary security

" against the misapplication of it."

t See this debate in the eighth

volume of the Commons Debates,

p. 210, et setjf. The two divisions upon

this subject, on the 28th and 29th of

March, 1734, against the propositions,

were in point of numbers very consi-

derable.

X On the 14th of May and 14th of

February, 1739, the particular sum for

the supply of credit was voted. And
upon the breaking out of the war in

1756, on the 19th of May, 1757, that

mode was adopted, which has been

followed ever since, and has been

called " a vote of credit," or, as Mr.

Onslow always more properly termed

it, " a supply of credit." On the 14th

of December, 1 796, part of the vote of

credit having been applied to past ser-

vices, not authorized by Parliament, a

question was proposed, ' That His Ma-
'jesty's ministers (having authorized

' and directed at different times, without

' the consent and during the sitting of

' Parliament, the issue of various suras

' of money for the service of his Im-
' perial Majesty, and also for the ser-

' vices of the army under the Prince of

' Condc) have acted contrary to their

' duty, and the trust reposed in them,
' and have thereby violated the consti-

* tutional,
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of war, from the usual forms of Parliament, can only be

justified from the impossibility of stating in an estimate those

demands, which the unforeseen exigencies of extensive and

uncertain operations may require : it is therefore incumbent

upon the House of Commons, not only to make this supply

of credit as small as possible, but in a subsequent session to

inquire into the particular expenditure of the sum granted ;

and to be assured that it is strictly applied to those purposes

for which it was intended, and not squandered loosely, im-

providently, wantonly, or perhaps corruptly*. Till of late

years the practice was to vote this supply of credit in the

Committee of Supply ; and to come to a resolution, in

the Committee of Ways and Means, that a sum to that

amount be raised by loans, or Exchequer Bills, to be charged

on the next aids to be granted by Parliament. On the 21st

of May, 1777, and the 1st of June, 1779, the Committee of

Supply

' tutional privileges of this House.'

Hereupon an amendment was proposed

to leave out from the first word,

" That " to the end of the question, in

order to insert these words, ' The mea-
' sure of advancincr the several sums
' of money which appear from the ac-

' counts presented to the House in this

' Session of Parliament, to have been
' issued for the service of the Emperor,
' though not to be drawn into prece-

' dent but upon occasions of special

' necessity, was, under the peculiar

' circumstances of the case, a justi-

' fiable and proper exercise of the

' discretion vested in His Majesty's

' ministers by the vote of credit, and
' calculated to produce consequences
' which have proved highly advan-
' tageous to the common cause, and the

' general interest of Europe.'

Entries read, 1 7 March, 1 748, 9

;

and 27 January, 1706; 3 April, 1734J
accounts, 10 February, 1734; 13 and

19 March, 1743, (D'Aremberg ;) 10

April, 1744; 4 February, 1795. The
first amendment (after several amend-

ments proposed to that amendment)

put and carried. See also Lord Henry

Petty's motion, 28 April, 1809, on the

advances to the Portuguese Emigrants.
* Whoever examines with accuracy

the accounts which were delivered in

to the House of Commons, during the

American war, under the title of" Ex-
" traordinary Services incurred and not
" provided for," will find in them seve-

ral articles so strange, so unconnected

with the account of which they make
a considerable part, and in themselves

obviously so unnecessary, that the ob-

servations and expressions, which are

used here, will not appear harsh or

inapplicable.
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Supply being closed when the King's message was delivered,

the House referred the consideration of that message to a

Committee of the whole House; in which they came to a reso-

lution to grant the supply of credit, and specified the mode

of raising it by Exchequer Bills: and then a Bill was ordered

in upon this resolution. A different and more regular, and

the ancient, mode of proceeding was recurred to upon the

King's message of the 5th of May, 1790, for a supply of

credit: This messao-e was first referred to the Committee

of Supply, where the quantum of the sum was granted ; and

afterwards the means of providing this sum was voted in the

Committee of AVays and Means, and the Bill was founded

upon that resolution *. On the 10th of May, 1733, the King's

message for a marriage portion for the Princess Royal was

referred to a Committee of the whole House, which resolved,

" That out of the monies in the Exchequer arising from the

" sale of lands in St. Christopher's, 80,000/. should be applied

" as a marriage portion for the Princess Royal ;

" and the Bill

was ordered upon this resolution. This proceeding was not

irregular nor informal ; but the more regular proceeding

would have been, to have voted this sum of 80,000/. in the

Committee of Supply, which was still open, and in the Com-
mittee of Ways and Means to have applied that sum then in

the Exchequer to the general service of the year.

The

* This course was continued from had been omitted ; and thereupon,

1790 uniformly till 1812, when Mr. 16 July, 1812, it was moved to refer

Vansittart, Chancellor of the Exche- the message to a Committee of the

quer (advisedly) let the Committee of whole House for further consideration
;

Supply close, and afterwards, 10 July, and on the 17 July, the Irish Grant
brought down a message which he was voted, and reported 1 8 July ; and
moved to refer to a Committee of the by instruction to the Committee on the
whole House. Having voted the Eng- English vote of credit Bill, inserted by
lish vote of credit, it was afterwards clause, and the Bill, with an altered
found that the sum intended for Ireland title, passed.
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The proceeding on the 21st of March, 1732, and on the

13th of February, 1750, upon the petition from the inha-

bitants of Huntingdon, which was referred to a Select Com-
mittee to examine, and state the fact to the House, was

perfectly regular : for, in the other instances *, where the

House act immediately upon the petition when it is presented,

and refer it to the Committee of Supply, as in the case of

Mrs. Stephens—or to the Committee upon the Land Tax
Bill, with an instruction to provide relief,— in those and

similar cases, there having been no previous inquiry or ex-

amination into the truth of the facts alleged, it seems difficult

for the House to proceed with propriety ; and to proportion

the relief granted, either to the degree of merit in the persons

who petition for a reward, or to the nature and magnitude of

the damages sustained by such as have suifered from misfor-

tunes. The regular mode therefore of proceeding in similar

cases, and which has been almost uniformly followed of late

years, is, in the first instance, to refer any application of this

sort to a Select Committee, that they may examine into, and

state to the House, the truth of the facts contained in the

petition ; and, when their report is received, the House then,

knowing what credit ought to be given to the circumstances

alleged by the petitioners, may direct such a proceeding upon

the report as may be most proper for affording the desired

relief
-f-.

We
* See the 22d of February, 1730; had lost by the passing of an Act in the

the 19th of March, 1733; and the other former session, "for establishing re-

instances referred to in the note *, " gulations in the conveyance of letters

N" 11. " between Great Britain and Ireland."

f On the 11th of August, 1784, an In consequence of that instruction a

instruction was given by the House to clause was offered in the Committee,

the Committee upon a Bill relating to and inserted by them, for making such

the post-office, to enable them to re- compensation.—Every part of this

ceive a clause to make compensation proceeding was highly irregular, and

to the Clerks in the Secretary of State's contrary to the rules and orders of

office for some advantages which they the House ; and was inadvertently ad-

mitted,
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We see from N°' 15 and 20, that it is indifferent in what

manner the proposals from the Bank and other great Com-
panies are received, whether in the House, or in the Com-

mittee appointed by the House to consider of Ways and

Means for raising the supply * ; that is, Avhere such proposals

are to offer money which will be applicable to the public

service
-f-.

Where the proposal is for any other purpose, as

on the 21st of January, 1745, and 25th of May, 1749, there

it is no part of the business of the Committee of Ways and

!Means ; and must therefore, in such instances, be made

directly to the House.

mitted from the great hurry which the

number of Bills, that were then passing

through the House, at the close of the

session, necessarily occasioned. In the

first place, some inquiry ought to have

been had, or account brought, of the

nature and quantum of the loss which

the Clerks had sustained upon this oc-

casion. 2dly, Before the House could

regularly take any step in considering

of this compensation, the King's re-

commendation should have been signi-

fied by the Chancellor of the Exche-

quer. 3dly, The consideration of the

proposition ought to have been in a

Committee of the whole House, pre-

vious to the House giving any authority

to the CoQimittee upon the Bill to

make such compensation.

These mistakes were however ad-

verted to before the report of the Bill

;

so that when the Bill was reported the

next day, the clause which had been

received in the Committee, and which

gave this compensation, was disagreed

to by the House.

* See the instances of the 21st of

February, 1710, the 6th of June, 1713,

and the 8th and gth of February, 1764,

where the proposal from the Bank is

received in, and reported from, the

Committee of Ways and Means.—So

on the 13th and 14th of June, 1781.

\ In some of the instances, the pro-

posal is brought by the governor or

deputy-governor of the Bank ; in

others, as in 1710, 1713, and on the

6th of February, 1743, a Member, one

of the directors, presents the proposal,

which is delivered in at the Table with-

out any question.—See the 16th of

May, 1791, where the offer of the Bank

to advance 500,000 /. part of the un-

claimed dividends, was received in the

Committee of Ways and Means.

Vol. III.
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VI. Bills tachecl to Bills of Siipply.

1. /^N the 11th of November, 1675, it was resolved upon

a division, That the Bill for appropriating the cus-

toms to the use of the navy should be annexed to the Bill

for raising a supply for providing, equipping, and furnishing

twenty ships *.

2. The Commons having passed a Bill for raising two

millions, and for settling the trade to the East Indies, upon

the second reading of this Bill, in the House of Lords, on

the 1st of July, l698, several Lords protest f: "Because

" this Bill granting a Supply, in which the Commons pretend

" the

* This Bill was presented on the

20th of November, but interrupted in

its progress by the prorogation of Par-

liament.—See the debate upon this

matter, in Grey's Debates, 3d volume,

p. 450, and another debate upon a

similar question in the 4th volume,

p. 180, particularly Sir George Down-

ing's speech, p. 184, when on the 5th

of March, 1676, this proposition of

tacking together two Bills was rejected

upon a division. Sir G. Downing says,

" Whoever takes away hberty from

" the King, takes away liberty from the

" Parliament; and whether this tacking

" the clause of appropriation does not

" so, I leave you to judge. One thing

" in the world this House is always

" fond of, viz. frequent meetings ; but

" I never found good, by going by
" an ill way to obtain a good end. The

" Long Parliament was not to be dis-

" solved without their own consent;

" which was obtained of the King by
" a thousand canting words, and that

" power they obtained tacked to a Mo-
" ney Bill. But what became of this?

" You were forced to make it treason

" to name the being of that Parlia-

" ment. The just prerogative of the

" Crown is as necessary, as the being
" of the House of Commons. I take

" tacking to be of the most mischievous

" consequence imaginable, and I pray
" no tacking may be to this Bill."

t See this protest at length in the

Lords Journals.—See also a protest,

upon a similar occasion, on the 27th

of April, 1699. On the 9th of Decem-
ber, 1702, the Lords, upon motion,

(without any apparently pressing rea-

son, unless it was the Bill for settling a

revenue
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" the Lords ought not to make any alteration, we are of

" opinion their Lordsliips are thereby hl^ewise deprived of

" the freedom of their vote in the matter of the East India

" trade; which we humbly conceive to be a manifest violation

" of the rights of this House, and tending to an alteration

" in the constitution of the government."

3. On the 1st of February, 1699, a Bill for granting an

aid is referred to the same Committee with the Bill for

appl3Mng the forfeited estates in Ireland to the use of the

public.

4. The Commons having passed a Bill for granting an

aid by sale of forfeited estates in Ireland, and by a land

tax in England,—when this Bill is proposed to be read a

second time in the House of Lords, on the 4th of April,

1700, several Lords protest: "Because the tacking of so

" many and different matters to a Money Bill is not only

" contrary to all the rules and methods of Parliament, but

" highly dangerous both to the undoubted prerogative of

" the Crown, and right of the Lords ; putting it in the power

" of the Commons to make any resolutions of their own as

" necessary as any supply given for the support or emer-

" gencies of State."^
5. On

revenue on Prince George of Den- " raent." See the amendment proposed

mark, which was then depending iu to be made, but rejected; and the

the House of Commons) come lo a re- Lords protest upon the prince of Den-

solution, and order it to be added to mark's Bill, on the 19th of January

their roll of standing orders, " That following.—This standing order of the

"the annexing any clause or clauses 9th of December, 1702, is ordered to

" to a Bill of Aid or Supply, the mat- be again entered upon the Lords Jour-

"ter of which is foreign to, and dif- nal on the 28th of March, 1707; but

" ferent from, the matter of the said I do not know upon what occasion

" Bill of Aid or Supply, is unparlia- this proceeding was had.—See also the

" mentary, and tends to the destruction 30th of March, 1 709.

" of the constitution of this govern-

F F 2
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5. On the 28th of November, 1704, upon a question, That

the Bill for preventing occasional conformity be committed

to the Committee upon the Land Tax Bill, it passed in the

negative, 251 to 134.

6. On the 21st of April, 1712, the Bill for appointing

Commissioners for examining the value and considerations

of grants made by the Crown, is referred to the Committee

upon a Bill for imposing duties, with an instruction to make

both the said Bills into one Bill : but, upon the 6th of May,

this instruction was discharged upon a division, by a very

large majority.

7. On the 15th of May, 1713, a motion was made, That

the Bill for limiting the number of officers in the House of

Commons, be committed to the Committee upon the Malt

Bill : it passed in the negative.

8. On the 9th of January, 1807, the Lords laid aside the

annual Malt Bill, on account of a tack, viz. a clause to

legalize certain Exchequer Bills charged upon the Malt and

Pension Duties of last year, which Exchequer Bills had been

signed by the auditor's trustee, acting for Lord Grenville.

The Lords objected to this, 1st, because the whole clause

was a tack ; and 2dly, even if the Exchequer Bills charged

upon the Malt Duty could be deemed so far m pari tnatcria

as not to be a tack, yet the Bills charged on the Pension

Duty were entirely a difterent matter. In the House of

Commons upon reading again the n^solution reported from the

Committee of Ways and Means on the 1st of January, a new

Malt Bill was ordered in.

9. On the 30th of August, 1807, in the case of a Bill for

abolishing fees of officers in the Lish customs, containing

a clause
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a clause of compensation out of the six-per-cent. Duty on

Foreign goods imported, on the motion for reading this Bill

a third time in the Lords, a motion was made for reading the

standing order N" 25 ; then the third reading was negatived,

and then the Bill was rejected *.

OBSERVATIONS.

Whenever this measure of tacking lo a Bill of Supply is

attempted by the House of Commons, with an intention of

thereby compelling ihe Crown
f- or the Lords to give their

assent to a Bill which they would otherwise probably dis-

approve Qf and reject, it is highly irregular ; and is a breach

of those parliamentary rules and orders that have been

established by long and uniform practice between the two

Houses, in the mode of passing Bills. It is much to be

wished that every question, which is brought either before

the House of Lords or Commons, should be as simple and

as little complicated as possible. For this reason, the pro-

ceeding, that is but too often practised, of putting together

in

* The Chancellor (Lord Eldon) had " When you go in such an untrodden

previously distinctly told the Speaker, " way, you may repent when it is too

that he thought this no tack, because " late. Things of this kind are altering

the duty was not granted towards the " the government. The King's an-

Supply of the service of the current " swer to a Money Bill is in one form

year; and that it was not objectionable " of words—to a public Bill the form

as introducing incoherent matter; but " is different.—Wiiat answer shall the

on the contrary, was of an indispensa- " King then make to this Bill ? The
ble sort, as compensating the officers " King must make two answers to this

whose fees were taken away by the " one Bill, being of two natures.—The
same Bill. " King's judgment ought to be as free

t Sir George Downing, in a debate " as ours in passing Bills ; and it is for

upon this subject, on the nth of No- " the kingdom's good it should be so.''

vember, 1G75, very properly observes, Grej/'s Debates, Vol. ill. p. 450.
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in the same Bill clauses that have no relation to each other,

and the subjects of which are entirely different, ought to be

avoided. Even where the propositions are separately not

liable to objection in either House, the heaping together in

one law such a variety of unconnected and discordant sub-

jects, is unparliamentary ; and tends only to mislead and

confound those who have occasion to consult the Statute

Book upon any particular point. But to do this in cases

where it is known that one of the component parts of the

Bill will be disagreeable to the Crown, or to the Lords ; and

that, if it was sent up alone, it would not be agreed to—for

this reason, and with a view to secure the Royal assent, or the

concurrence of the Lords, to tack it to a Bill of Supply which

the exigences of the State make necessary—is a proceeding

highly dangerous and unconstitutional. It tends to provoke

the other branches of the legislature, in their turn, to depart

from those rules to which they ought to be restrained by the

long and established forms of Parliament; and can have no

other effect than finally to introduce disorder and confusion.

The Commons are by the practice of Parliament entitled to

insist, " that the Lords shall make no alteration in a Bill of

Supply :" but to avail themselves of this right, and thereby

to refuse to the House of Lords the exercise of that privilege

which they have as one of the branches of the legislature,

(" to give their dissent to a proposition they disapprove of,"

—without, at the same time, being obhged to reject the supply

Avhich the public necessities demand, and which they are

ready and desirous to grant*)—is to confound those separate

rights

* Though this objection of its being upon the principle of the standing

a tack was made in the debate in the order, of the gtli of December, 1702

—

House of Lords on the 19th of April as this was no Bill of Supply, to make

1787, to the Bill sent from the Com- provision for the expenses of the cm--

mons for consolidating the duties of rent year.—To delay the measure of

Customs, it could not be supported consolidating the customs and other

revenues
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rights that belong to each House of Parhament : and thereby

to introduce and encourage proceedings, which must in their

consequences prove dangerous to the constitution. The

Lords, therefore, in their answer to the attempt which was

made by the Commons in 1699, replied with great weight,

" The joining together in a Money Bill things so totally

" foreign to the methods of raising money, and to the quantity

" or qualification of the sums to be raised, is wholly de-

" slructive of the freedom of debate, dangerous to the

" Privileges of the Lords, and to the Prerogative of the Crown.
" For by this means things of the last ill consequence to

" the nation may be brought into Money Bills, and yet

" neither the Lords or the Crown be able to give their ne-

" gative to them, without hazarding the public peace and

" security*."

The measure attempted by the Tories, in 1704, to avail

themselves of this weapon to force thi'ough the House of

Lords their favourite but absurd Bill, " for preventing

" occasional conformity f," was, hke many of the designs

of

revenues to another session might the Lords laid aside as a tack, because

have been attended with some incon- there was a grant of money for the

venience, but it could never, in the purposes to which the Bill was directed,

language of the Lords in 1699, be But this was not a tack, whatever other

called, " hazarding the public peace objection there might be to it.

" and security." Both these measures, * See the Lords reasons at length,

(as well the French treaty ofCommerce, in the Commons Journals, the 10th of

as the Consolidation of the revenue,) April, 1700.

might have been rejected by the Lords, t In mentioning this Bill, I beg to

and the public credit not at all endan- refer the reader to the report of what

gered. Whatever objection therefore passed at a free conference upon this

this Bill was liable to, from the joining subject, between the two Houses. It

together two distinct and separate is printed in the Lords Journal of the

measures in one Bill, the objection 24th of February, 1702, and I do not

made of its being a tack to a Bill of know that it is to be found elsewhere.

Supply, was clearly not well founded. In that report, the principles of tolera-

So of the Curates Bill in 1804, which tion and moderation towards the dis-

senters
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of that party throughout the reigns of King William and

Queen Anne, " with a view (as Burnet says) to put all

" matters in confusion at home and abroad ; and thereby to

" put a stop to the war, and force a peace ; and dispose our

" allies, as despairing of any help from us, to accept of such

" terms as France would offer them *."

In short, however desirable the end may be, that is at anj-

time aimed at by this measure, the means are always bad ;

it is much safer to trust to time and to circumstances, which

sooner or later dispose the minds of men to accept and ap-

prove of such propositions as are really for the public good,

than to obtain even the best of laws by breaking down those

bounds and fences which the wisdom of past ages has set

up ; and to let in disorder and confusion, which may finally

prove fatal to the security, perhaps to the existence, of the

constitution -f-.

senters from the established church,

are largely and most ably discussed and

maintained on the part of the Lords.

The propositions laid down by the

Commons, one of which is, " That

" schism is a spiritual sin," are curious

and worth reading.—See, in the Com-

mons Journals of the 5th of February,

1702, their own account of this con-

ference. See also the same principles,

in favour of toleration, repeated in a

protest on the 15th of June, 1714,

upon a Bill depending in the House

of Lords to prevent the growth of

schism ; with the names of the Lords

this subject in the following manner :

" The late way of tacking together

" several independent and incohe-

" rent matters in one Bill, seems to

" alter the whole frame and constitu-

" tion of Parliaments, and consequent-

" ly of the government itself It takes

" away the King's negative voice in a

" manner, and forces him to take all or

" none ; when sometimes one part of

" the Bill may be as dangerous for the

" kingdom, as the other is necessary.

" It takes away the negative voice of the

" House of Peers too, by the same con-

" sequence, and disinherits the Lords

who signed that protest, amongst whom " of that honour they were born to

there are several Bishops.

* Burnet's History of his Own
Times, Vol. II. p. 401.

t The Lord Chancellor Finch, in his

Speech to both Houses on the 23d of

May, 1678, expresses himself upon

the liberty of debating and judging

" what is good for the kingdom. It

" looks like a kind of defamation of

" the government ; and seems to sup-

" pose the King and House of Lords to

" be so ill affected to the public, that a

" good
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" good Bill cannot carry itself through

" by the strength of its own reason

" and justice, unless it be helped for-

" ward by being tacked to another Bill

" that will be favoured. It does at

" last give up the greatest share of

" legislature to the Commons, and,

" by consequence, the chief power of

"judging what laws are best for the

" kingdom. And yet it is a privilege

" that may be made use of against

" the Commons, as well as by them

;

" for, if this method hold, what can

" hinder the Lords, at one time or

" other, from taking advantage of a

" Bill very grateful to the Commons,
" and much desired by them, to tack

" a new clause to it of some foreign

" matter, which shall not be altogether

" so grateful nor so much desired?

" and then the Commons must take

" all or none too. Thus every good
" Bill shall be dearly bought at last

;

" and one chief end of calling Parlia-

" ments, (the making of good laws),

" shall be wholly frustrated, by de-

" parting from that method which the

" wisdom of our ancestors prescribed,

" on purpose to prevent and exclude

" such inconveniences.—These inno-

" vations the King resolves to abolish ;

" and hath commanded me to say to

" you. State super vias antiquas."

Vol. III. Gg
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VII. Petitions on Matters of Supply.

1. /^N the 15th of April, 1689, a petition of the French

Protestant Ministers, praying a yearly relief for their

subsistence, out of a revenue arising by hackney coaches, or

some other, was read. And a debate arose thereupon; in

respect the petition was very irregular, and disagreeable to

the custom of the House, to prescribe ways how, and out of

what fund, the relief shall be given. And resolved, " That

the petition be Avithdrawn."

2. On the 9th of xipril, 1694- a petition was tendered to

the House, relating to the Bill for granting to their Majesties

several duties upon the tonnage of ships ; and the question

being put, That the petition be received, it passed in the

negative.

3. On the 28th of April, 1698, a petition was offered to

the House against the Bill for laying a duty upon inland Pit

Coal; and the question being put. That the petition be re-

ceived, it passed in the negative.—See also the 29th and

30th of June, 1698, petitions relating to the duties upon

Scotch Linens, and upon Whale Fins imported.—Vid. 20th

of April, 1698.

4. On ihe oth of January, 1703, a petition of the maltsters

of Nottingham being offered, against the Bill for continuing

the duties upon malt ; and the question being put. That the

petition be brought up, it passed in the negative.

5. On
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5. On the lllh of December, 1706, resolved, That this

House will receive no petition for any sum of money, relating

to public service, but what is recommended from the Crown.

Upon the 11th of June, 1713, this is declared to be a stand-

ing order of the House *.

6. On the 29th of March, 1707, resolved. That the House

will not proceed upon any petition, motion, or Bill for

granting any money, or for releasing or compounding any

money owing to the Crown, but in a Committee of the whole

House : and this is declared to be a standing order.—See also

the 29th of November, 1710.

7. On the 19th of March, 1711, a petition of two wine-

merchants is ordered to lie on the table, and a copy of it is

sent to the Commissioners of the Customs, with an order

that they do state the fact, with their opinion thereupon, to

the House.

8. On the 5th of April, 1712, a petition of serge-makers

was offered to the House, relating to the duties resolved to

be laid upon soap. And several Members acquainted the

House that they had petitions of the like nature to offer to the

House. And a motion being made, and the question being-

put, " That the said petition be brought up," it passed in the

negative.—See the 21st of April, 1712.

9. On the 23d of April, 1713, resolved. That the House

will receive no petition for compounding debts to the Crown

upon any branch of the revenue, without a certificate from

the

* See the proceeding on Baker's petition, on the 28th of February, 1706,

in consequence of this order.

G G 2
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the proper officer annexed, stating the debt, what prosecu-

tions have been for the recovery thereof, and what the peti-

tioner and his security are able to pay. On the 2oth of

March, 1715, this is declared to be a standing order.—See

on the 2d of March, 1735, and 9th of January, 1752, the

proceedings upon petitions of this sort.

10. On the 28th of February, 1718, a petition A^as pre-

sented by the Sheriffs from the corporation of London,

against a Bill for continuing a duty upon coals imported

into London, to be made a fund for the public service.

The petition was read and rejected.—See also 13th January

1721.

11. On the 2d of February, 1726, a petition of the land

owners in the Isle of Ely, for lessening the proportion of the

said Isle to the land tax, being offered, and the question

being put, " That the petition be brought up," it passed in

the negative.
'o'

12. On the 26th of February, 1727, a petition from the

corporation of London, was read, relating to the duties on

coal and culm, which by a resolution in the Committee of

Ways and Means, on the 23d of February, had been applied

to certain purposes. The petition was ordered to be rejected.

Then the resolution was reported, and agreed to by the

House.—See the 27th of February, 1728; the 27th of Janu-

ary, 1729 ; and the 22d of February, 1731.

13. On the 8th of March, 1732, a petition being offered

against a Bill depending for securing the trade of the Sugar

Colonies, it was refused to be brought up. A motion was

then made, That a Committee be appointed to search

precedents
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precedents in relation to the receiving or not receiving peti-

tions against the imposing of duties ; and the question being

put, it passed in the negative.

14. On the 10th of April, 1733, a petition from the city

of London against the famous Excise Bill, then depending,

was presented by the Sheriffs, and read, praying to be heard

by their counsel against the Bill. Upon this occasion a

great variety of precedents were read from the Journals on

both sides of the question : after which, upon the question,

" That the petitioners be heard by their counsel," it passed

in the negative*, and the petition was ordered to lie upon the

table, till the Bill be read a second time. See also, the 2d

March, 1735.

15. On the 6th of April, 1736, a petition from the mer-

chants trading to the Sugar Colonies in America was pre-

sented to the House, and read, against a Bill for granting

duties upon spirituous liquors. On a question, " That the

petition be referred to the Committee upon the Bill, and that

the petitioners be heard by their counsel," it passed in the

negative, and the petition was ordered to lie upon the table
-f-.

—See in the Journal several precedents, which were ordered

to be read, relating to this proceeding. See also, the 29th of

April and 1 6th of June, 1742; the 17th of March, 1743; the

9th and 11th of April, 1753, and 19th of February, 1756.

16. On the 19th of March, 1756, a petition from the city

of London, presented by the Sheriffs, against the Bill depend-

ing for granting a duty upon persons having silver plate,

was read, and ordered to He upon the table.—See also the

proceedings

* The numbers were 197 to 214. Vol. IX. p. 175, the substance of the

•\ See, in Chandler's Debates, debate upon this question.
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proceedings on the petition of the city of London against

the Cyder Bill, the 22d of March, 1763 ; and on the 25th

of March, 1782, a petition from London against the Bill

imposing a duty on the tonnage of ships,

17. On the 28th of January, 1760, a petition of the

maltsters of Ipswich, against the additional duty upon the

stock of malt in hand, being offered ; on question, " That

" it be brought up," it passed in the negative, ne7nine conira-

dicente. See also, the 17th and 21st of March I76O.

18. On the 15th of February, 1765, a petition of Mr.

Montagu, agent for Virginia, and a petition from Connecticut,

and another from the inhabitants of Carolina, against the

Bill then depending for imposing a stamp-duty in America,

being offered, upon question for bringing them up, it passed

in the negative.

19. On the 5th of June, 1783, a petition from the mer_

chants and traders of Exeter was oftered to be presented

against the Bill depending for imposing stamp-duties on

notes and receipts ; upon question for bringing it up, it

passed in the negative.

20. On the 11th of June, 1783, a petition from the cor-

poration of the city of London was delivered by the Sherifis

against the Bill imposing a tax upon receipts, and desiring

to be heard by counsel * ; this was refused, and the petition

ordered

* When this petition had been read, blished practice of the House for now
the Lord Mayor moved, that the peti- near a century, viz. " not even to re-

tioners might have leave to be heard ceive petitions against Bills, imposing

by their counsel against the Bill. The taxes, then depending;" but that, the

Speaker, upon this, acquainted the petitions from the corporation of Lon-

House with what had been the esta- don being, by the indulgence of the

House,
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ordered to lie upon the table.—See the 19th of May, 1785,

a petition from the corporation of London against the Bill

then depending for imposing a tax upon shops.

21. On the 1st of July, 1789, a petition of the newsmen,

complaining of a clause in a Bill depending, for granting

additional stamp-duties on news-papers, which clause pro-

hibited the lending of news-papers to bfe read for hire,

being offered to be presented, the debate on

for bringing up the petition was adjourned *

House, and out of respect for the city,

delivered not by a Member, but by

the sheriffs, the House, when they had

admitted the sheriffs to the Bar, were

obliged to receive the petitions, and

could not properly be said to know their

contents till they had been read §. That

the city, however, ought not so far to

abuse this indulgence as to ask from

the House what had never been grant-

ed ; indeed, he believed, had never

been prayed for before, viz. " The li-

" berty of being heard by their counsel

'^ against a Tax Bill
;

" a favour which,

if allowed, the House must see could

not be refused to any other corpora-

tion, or any set of men, or any indi-

vidual, who should think themselves

aggrieved by any tax ; and it was too

apparent what delay and confusion the

introduction of such a practice would

occasion.— In answer to what the

Speaker stated to the House, the Lord

Mayor observed, " that there had been

" instances in which this rule had been

" departed from, and where tiie city of

" London had been allowed to be heard

" by their counsel against Tax Bills ;

"

5 A copy however of all city petitions is pre-

viously sent to the Speaker, that ho at least may

not be taken by surprize.

the question

to the 3d of

July;

and he mentioned the instance of

the 12th of May, 1779, against the

House Tax. To this it was an-

swered, that this instance was in the

case of a Bill for the better regulation

or collection of the taxes ; not at the

time they were imposing for making
good the supply of the year, but in

the next, or some subsequent session
;

and that the rule therefore did not ap-

ply to this case.—Accordingly that part

of the motion, which proposed that

the petitioners should be heard by their

counsel, was left out ; and the petition,

as in some of the former instances, was

ordered to lie on the table.

* The reasons for adjourning this de-

bate were to give time to look into the

precedents, and to see whether this

petition was within the established

practice of the House, of refusing to

receive petitions against a Bill im-

posing taxes for the supplies of the

year. Mr. Dempster, who offered the

petition, urged, that tliis petition was

not either against the quantum of the

tax, or against the mode of collecting

it; but against a regulation in the

manner of dispersing the news-papers

tiirough the country ; and that the

petitioners were ready to prove, that

this
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July ; and then the question being put, it passed in the

negative.

22. On the 4th of March, 1795, a petition of certain

merchants, importers, and dealers in foreign wines, (praying,

That the proposed augmentation of duties on foreign wines

may not be imposed on the stock in hand on the 23d of

February last) being offered to be presented to the House

—

the question being put, " That the said petition be brought

" up," it passed in the negative, nemine contradicente.

23. On the 3d of March, 1808, a petition of the Liver-

pool merchants was offered against the Orders in Council

Bill, granting duties for enforcing them.—On question, that

the

this regulation, instead of promoting

the sale of the papers, and consequently

increasing the revenue, would in fact

tend to discourage and lessen it. It

was further suggested, that should it

be thought that this petition was

against the additional duty now im-

posing (and therefore that it was so

far within the rule of the House against

receiving it) yet that a considerable

duty subsisted before on news-papers,

and the regulation complained of in

this Bill applied as well to the former

duty as to the duty now imposing ; and

that there was no doubt but that, by

the constant usage of the House, the

petitioners were at liberty to be heard

by counsel against any regulation of

a duty imposed in a former session.

When the debate was renewed on the

3d of July, Mr. Pitt, the Chancellor

of the Exchequer, objected to bring-

ing up the petition, as upon looking

into precedents, and after the maturest

consideration, he was of opinion, this

petition was within the rule of the

House against receiving it. He said,

not only it was impossible to separate

the two duties, that laid before and

that now imposing, and to hear coun-

sel only against the former, but that

the regulation complained of by the

petitions arose out of the present ad-

ditional duty ; as upon a former in-

crease of the duty the practice of

lending out the papers to hire had

originated, and therefore it was rea-

sonable to suppose a still further in-

crease of the duty would promote and

encourage that practice. It was there-

fore a regulation necessary for the

more effectual collecting of the tax

now imposed ; and, as such, the rules

and uniform practice of the House
for above a century would not, even

if he wished it, permit him to consent

to the bringing up of the petition.

The question being put, was negatived

without a division.
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the petition be brought up, it passed in the negative, after a

long debate. See supra, pp. 199, 200, note.

24. On the 1st of May, 1815, a petition of the Lord

Mayor, Aldermen, and Livery of London, complaining,

" that His IMajestj^'s ministers had proposed the renewal of

the property tax, and praying the House to stop the Admi-
nistration in their career," was brought up, read, and on

motion that it do lie upon the table, the question passed in

the negative, 107 to 59.

OBSERVATIONS.

We see from the foi'egoing instances, particularly from

the precedents which are cited and read on the 10th of April,

1733, that very soon after the Revolution, the House found

it necessary to establish a rule, " That they would not re-

" ceive any petition against a Bill, then depending, for im-

" posing a lax or duty*." The principle upon which this

rule was adopted appears to be this : that, a tax generally

extending in its effect over every part of the kingdom, and

more or less affecting every individual, and in its nature

necessarily and intentionally imposing a burthen upon the

people—it can answer no end or purpose whatever for any

set of petitioners to state these consequences as a grievance

to the House. The House of Commons, before they come
to a resolution which imposes a tax, cannot but know that

it

* See a debate upon this subject on the ist of March, 1670, in Grey's

Debates, 1st volume, p. 401.

Vol. IIL H h
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it may very sensibly affect the commerce or manufacture

upon which the duty is kiid ; but they cannot permit the

inconvenience, that may possibly be brought upon a par-

ticular branch of trade, to weigh with them, when put in

the balance with those advantages which are intended to

result to the whole, and which the public necessities of the

state demand from them. For these reasons it has been

thought better, and more candid to the persons petitioning,

at once to refuse receiving their petition, rather than by

receiving it to give countenance to the appHcation, and to

mislead the petitioners into an idea, that in conse(pience of

their petition the House of Commons would desist from the

tax proposed, and impose another, which, though it might

be less felt by that branch of trade, might be more oppressive

to some other branch.

Upon an accurate examination of the numerous precedents

cited on the 10th of April, 1733, (in favour of the doctrine

Avhich was then laid down by Mr. Sandys, and those who

sup[)orted the petition of the city of London) out of se-

venty-nine cases which were then produced and read, it will

be found there are but three which apply to this ques-

tion *. The first of these is the petition against a Bill for

imposing a duty of 10/. per cent, ad valorem, upon the woollen

manufacture, in the year 1696-7. The resolution of the

Committee of Ways and Means upon this point brought

such

* See Commons Debates, Vol. VII. Colonies.—See also, page 371 in the

p. 309; particularly Sir John Barnard's same volume, the debate on the 10th

Speech, p. 312, where he makes the of April, 1733, on the petition from

distinction between petitions against the city of London; where it was

Bills imposing duties for the current admitted to be the practice to refuse

service of the year, and Bills for the petitions against those Bills which are

mere regulation of trade. This debate for raising money for the current ser-

was on ofTeiing a petition against the vice of the year.

Bill relating to the trade of the Sugar
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such a cloud of Pelitions from all parts of the kingdom

—

not onl}^ from those who were immediately concerned in the

woollen trade, but from others who thought they might be

ultimately aftectcd by it—that it was thought advisable not

even to present the Bill *. And in the very next session, in

April and June, 1698, the House, having felt the incon-

veniency resulting from admitting these petitions, peremp-

torily refused to receive the petitions which were then offered

against the taxes at that time depending §. From that period

this practice of refusing to receive petitions against Bills

imposing duties for the current service of the year, has been

almost uniformly observed ; and is now become the established

rule of the House -j-. The other two instances of petitions

received against duties, which are cited on the 10th of April,

1733, are those presented on the 14th of February, 1704; and

the petition of the card-makers, on the 21st of May, 1711.

All the other precedents, which were then produced by Mr.

Sandys, did by no means apply to this question of pelitions

against

* What Mr. Winnington afterwards No public service is delayed by re-

said, in the debate upon the petition ceiving and considering such petitions
;

against the Bill relating to the trade nor can the time of the House be

of the Sugar Colonies, proved true employed more properly than in en-

upon this occasion :
" if we were to deavouring to lighten the burthens,

" receive all petitions against Bills that which have been necessarily imposed
" are brought in for the laying on of upon the people, by introducing such
" any new duties, there would be such regulations, in the manner ofcollecting

'' multitudes of them against every the taxes, as experience shall point
" such Bill, that the nation might be out ; or even by repealing taxes, in

" undone for want of an immediate instances where no regulation can make
" supply for the public use, whilst we them fit to be continued.

" are sitting to hear frivolous petitions < o ^i ^i j o.i r- a •
^-,^,,

, , . „ ' . 5) See the 20th and 28th of April,
" agamst Bills brought in for granting j ,1 1 .1 r i r- o°

, „ ^ 5. , and 2Qth and .soth of June, 1608.
" that supply." Commons Debates,

y o . »

Vol. VII. p. 310.—This reasoning does t i^ee the instances oiled on the

not apply to the receiving petitions lolh of April, 1733, by Sir Robert

which desire the repeal or alteration Walpole, and those who opposed the

of taxes imposed in any former session ; .
petition of the city of London.

H H 2
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against Bills depending for imposing Taxes. They were either

petitions complaining of the burthen of duties imposed by

former Acts ; or of the execution of those Acts by the Officers

of the Excise or Customs ; or against Bills which were not Bills

of Supply, but Bills for the regulation of trade*; or to desire

an exemption for particular cargoes which had been engaged

and contracted for previously to imposing the tax -j- ; or for

particular exemptions, where such would be for the pubhc

good, as salt used in the curing of fish X ; or where persons

thought they should be included in the tax, who were not

intended by the legislature so to be§ ; or to show the impossi-

bility of complying with the provisions enacted by the Bill
||.

All these precedents therefore then cited, except three, falling

within one or other of these distinctions, form no argument in

favour of the doctrine, that the House may receive petitions

offered against Bills imposing duties for the current service :

much less do any of them prove the propriety of hearing

counsel in favour of such applications f. That would be in-

deed to open a door for delay; and, as was very properly

urged in the debate upon the Excise Bill, " it would be im-

" possible ever to pass such a Bill ; because there would be so

" many different petitions presented against it, by those who
" were to be subject to it, that it would be impossible to hear

" counsel separately upon every such petition, within the

" usual time of the continuance of one Session of Parhamenl."

—But this rule of not receiving petitions against Bills of

Supply

* See the 24th of November, 1690 ; ||
See the 20th of February, 1709;

30th and 26th of January, 1721. and the 18th of May, 1711.

„ , , „ -^ , ^ H On the 2;^d of March, 1677, on
t See the 12th of December, 1690

;

. , .
'^ . t\ ^ \\ 1 1

„ , . , , , -. T-. 1
question bemo; put, that the Lord

2nth or January, and iqth ot rebru- -L ,, , 1 , ^i -d 1 l-•" ^ Kussell be heard at the riar by his

' ^' ' '^' counsel, touching the Bill for laying

X See the 7th of March, 1693. a charge upon new buildings, it passed

^ See the 30th of March, 1694. in the negative.
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Supply does not extend to petitions from tlie " Corporation"

of the city of London *
: as the forms used, by the indul-

gence of the House -j-, in the receiving their petitions, preclude

the House from knowing the substance or prayer of them,

till they are received and read. The contents are not opened

by a Member, as is required on the presenting of petitions

from any other set of persons ; but the petition is brought to

the Bar by the Sheriti's of London ; is, without a question,

deUvered to the Clerk, who brings it to the table ; and, Avhen

the Sheriffs are withdrawn, the Speaker puts the question for

reading it %. If this is agreed to, the petition is read ; and

then,

of May, 1783, and the 2d of April,

1792. In this latter case, the petition

was sent up from the Common Hall
" by the Sheriffs," but the Speaker,

very properly, before they were ad-

mitted, sent a message to acquaint

them of the informality of this pro-

ceeding ; and the petition was accord-

ingly offered by Sir Watkin Lewes,

one of the City Members. The pio-

ceeding on the 25th of June, 1689, on
receiving a petition from the " Com-
" mon Hall" dehvered by the Sheriffs

at the Bar was certainly irregular,

both as to the mode of sioninu: and
delivering it. This indulgence is only

allowed to petitions from " the Corpo-
" ration of London in Common Coun-
" cil assembled," which are signed by
the Town Clerk. A petition from
" the Livery of London in Common
" Hall assembled " must be signed by
those individual liverymen who ap-

prove of its contents, and must be

offered by a Member, as on the 2d of

February, 1795.

X See the proceedings on the petition

presented from the cily of London,
on the 21st of January, 1664. That

there

* See the instances in N" 9, ii, 15,

and 19.

•f That this is matter of indulgence

only, and not of right, appears upon

the 17th of April, 1690, where the

Sheriffs of London were, upon a ques-

tion and division, refused to be ad-

mitted. The debate is in Grey's De-

bates, Vol. X. p. 54. See particularly

the speeches of Sir Edward Seymour

and Sir Thomas Clarges. These pe-

titions are to be presented by the

Sheriffs of London, unless one of them

is unable to attend, or is a Member.

Upon the 1st of February, 1724, one

of the Sheriffs being a Member of the

House, and the other being ill, the

petition from the Corporation is pre-

sented by two Aldermen and four of

the Common Council. So on the 5th

of March and the 8th of May, 1770^

both the Sheriffs being Members, the

petitions from the Corporation of

London are presented by some of the

Aldermen and several of the Com-
mon Council. A petition from the

" Livery of London " is delivered by

a Member, like any other petition,

and not by the Sheriffs, as on the 6th
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then, and not till then, the House are acquainted with the

contents of it, and afterwards dispose of it as they think

proper.

We learn from an examination of all these instances, that

this practice has been confined, as it ought to be most strictly,

to the refusing to receive such petitions only as object

against a tax which the House of Commons is imposing for

the current service of the year ; and that it has never been

applied to petitions which have been offered in a subsequent

session, desiring a repeal or re-consideration of the taxes

imposed in a former. Indeed the House ought to be parti-

cularly cautious, not to be over rigid in extending this rule

beyond what the practice of their ancestors, in former times,

can justify them in *. To receive, and hear, and consider

the

there must be a motion made and

question put, for reading the petition,

when brought to the table, see the

17th of March, 1760, and the 1st of

June, 1779 f. But if there is a divi-

sion on this question, the Noes go

forth ; because the petition having

never been opened to the House, it

ought to be read, in order that the

House may know its contents, before

they can make any order whatever

upon it, even, " That it do lie on the

" table." Seethe 25th of June, 1689.

* In the session of 1785, the House

adopted a proceeding, which " had
" the appearance" of contiadicting the

principle above laid down, by admit-

ting on the 27th of June, petitioners,

who had petitioned against parts of a

Bill for granting additional duties on

t This practice, (not the precedents) was con-

troverted by Mr. Ticrney, ajjih February, 1808,

but without success.

hawkers, pedlars, and petty-chapmen,

to be heard upon their petition by

their Counsel, at the Committee on

the Bill. But this proceeding, which

would have been so contrary to the

established forms and practice of the

House, was so however only in ap-

pearance, and not in reality. For the

House, having given an instruction on

the 14th of June to the gentlemen

who were appointed to bring in the

Bill imposing the duties, to make pro-

vision in the same Bill for reaulatino-

the trade of hawkers and pedlars, and

clauses making this regulation having

been by them inserted in the Bill, it

seemed difficult to refuse hearing the

parties, who complained of these re-

gulations, which in themselves had no

connection with the mode of imposing

or levying the tax. However, great

care was taken, and attention paid,

that the petition, before it was received,

should
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the petitions of their fellow subjects, when presented * de-

cently, and containing no matter intentionally offensive to

the

should be so worded, as to show

clearly that it did not object to those

provisions of the Bill which imposed

the tax, or the means of collecting it,

but merely to the other part of the

Bill, which was for regulating their

trade. And several petitions which

had been prepared, but to which, on

their being shown to the Speaker, he

had objected, as not being explicit

enough upon this point, were never

offered to the House.—The petitions

which were presented on the 24th and

29th of June, 1785, were upon a very

mature consideration thought to apply

simply to the regulations proposed,

and upon this ground the House per-

mitted the parties petitioning to be

heard.—The Speaker was particularly

cautious, on the hearing, to confine

the counsel and evidence to this point

of regulation only, and not a syllable

was permitted to be said which could

seem to intrench upon the rule, " not

" to receive petitions or hear counsel

" against Bills imposing taxes for the

" current service of the year." But

after all, it would have been much
better to have kept these proceedings

separate in two distinct Bills.—The

appearance of contradicting the forms

of the House would have been avoid-

ed ; and the Bill would not have been

liable to that objection which was pro-

perly made to it in the House of Lords

of its being " a tack," and therefore

contrary to the rules laid down by
them in passing Bills coming from
the Commons. This objection was
alluded to in the House of Commons,
and though it did not prevail upon the

House to separate this Bill into two

distinct Bills, which ought to have

been done, yet it had so much weight

as to prevent a similar proceeding

from being adopted in another Bill

then depending, for imposing a tax

upon Attornies and Solicitors.—These

gentlemen desired, that, as a tax was

to be laid upon them, provision might

be made in the same Bill for prevent-

ing persons, not being solicitors or

attornies, and who would not therefore

be liable to the tax, from exercising

their occupation. This proposal seem-

ed reasonable; but it was thought ad-

visable not to tack it to this Bill of

Supply, and that it was too late in

the Session to bring in this provision

in a separate Bill.

* On the 14th of August, 1689, a

petition was presented to the House
of Lords against a Bill then depend-

ing, for encouraging the woollen

manufacture. The petitioners, the

bailiffs and wardens of tlie company
of weavers, were called to the Bar,

when the Speaker of the Lords gave

them this answer: " The Lords have
" read a petition signed by you—
" They do not now think fit to give

" an answer, because they observe,

" that here is an unusual manner of

" application of men, who ought to

" be better directed by you, who are

" the bailiffs, wardens, and assistants

" of the company of weavers.—The
" Lords do first require, that these

"crowds do go home; when tliat is

" done, neither you, nor others of
" those people of these nations need
" to doubt, but that their Lordships

" will
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the House *, is a duty incumbent upon them, antecedent to

all rules and orders that may have been instituted for their

own convenience f ; justice and the laws of their country de-

mand it from them. But, on the other hand, if a petition

only states that the parties will be affected by the tax, (as

they are intended to be) and that in its consequences it may
be

" will do justice, and hear the objec-

" tions of parties concerned in this or

" any other Bill that shall come be-

•' fore them." On the same day the

Lords address the King, " That he

" will be pleased to give order, that

" some of the horse and foot guards

" may be ordered to be aiding to the

" civil power, to prevent any unusual

" concourse of people at Westminster."

And the Governor of the Tower, the

Lord Mayor, and the Deputy Lieute-

nant for Middlesex, are ordered by

the Lords, to have the trained bands

in readiness to prevent any unusual

concourse of people towards, or in or

about Westminster.—On the 17th of

August it appearing that the crowd

had dispersed (who were probably

weavers from Spitalfields) the com-

panies of trained bands were discharg-

ed from their further attendance, and

the Lords proceeded to consider the

petition of the bailifis and wardens of

the company, presented on the 14th.

See the Commons Journal of the 21st

of January and the aoth of March,

1696 ; and the Lords Journal of the

a 1st of January, i6y6, where, as in

the former instance, the Lords address

the King for the horse and foot guards

to be aiding to the civil power.

* This has not always been the

case ; in the session which commenced
on the 28th of January, 1817, several

petitions were presented, praying for

what they called, " a Reform of Par-

" liament," but expressed in language

so indecent, and so insulting to the

character and dignity of the House of

Commons, that they were, af:er the

reading of them, refused to be admit-

ted to lie on the table. On this occa-

sion, the Speaker laid it down as a

rule of the House, " That a Member,

before he offers to present a petition,

should know what it contains ; and

for that purpose should read it over,

in order that he might not implicate

himself as accessory to the insult

which the language of the petition

offered to the House; and that he

should be able to state to the House,

" That it contained nothing which

in his judgment was intentionally of-

fensive."

t In the proceedings between the

two Houses on Skinner's business in

1669, which are erased from the Jour-

nals, it appears from Grey's Debates,

Vol. I. p. 209, that on the 7th and

8th of December the House of Com-
mons resolved,—(1) " That it is an
" inherent right of every Commoner
" of England to prepare and present

" petitions to the House in case of

" grievance ; and of the House of

" Commons to receive them."—(2)

" That it is the undoubted right and

" privilege of the House of Commons
" to adjudge and determine, touching

" the nature and matter of such Pe-

" titions, how far they are (it and

" unfit to be received,"



Petitions on Matters of Supplij. 241

be prejudicial to the particular trade in Avhich the petitioners

are interested, it cannot be considered as a hardship to de-

cline the receiving such a petition ; especially if the use

which was made of these petitions, in the year I696, against

the Bill for imposing duties on the woollen manufactures,

should be again adopted, and the people should be encouraged

to sign petitions from all parts of the kingdom, in order to

make it impossible to pass the Bill *
; and by that means to

put a stop to those aids which the public necessities require,

and which, however disagreeable the task may be, it is the

duty of the House of Commons wisely and prudently to

impose
-f-.

A petition which states an}' distress, and prays to be relieved

from the charity or munificence of the public, ought not, in

point of form, either to prescribe the quantum, or to menlion

the fund out of which that relief is to be granted. The prayer

should be general; and it should be left open to the conside-

ration of the House, what the nature of the relief should be,

and to what extent.—The great number of petitions that were

presented to the House of Commons, at the commencement

of the Session which began in October, 1705, from persons

either claiming an arrear of pay as officers, or making some

other

* This was attempted to be done, 1 79,5, by the merchants, who offered a

in the year 1783, ag;ainst the Bill im- petition against the Bill for imposing

posing a tax upon receipts.—A Com- a duty on wines, including the stock

niittee of tradesmen in London sent in hand.

expresses to all the principal towns + The House of Lords, upon the

in the kingdom, with printed copies of same principle, have established the

their objections to the Bill depending, same rule of practice.—See in their

These objections were immediately, and Journal of the 3d of May, 1736; and

without much examination, adopted in 18th of June, 1783; where petitions

several places, and instructions sent up offered against Bills depending, for

to their representatives to oppose the imposing taxes for the service of the

Bill. A similar attempt was made in current year were rejected.

Vol. hi. I i
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other demand upon the pubhc*, made it necessary for the

House to put some restriction upon these applications ; which,

their being often promoted by INIembers who were friends to

the parties, and carrying with them the appearance of justice

or of charity, induced the rest of tlie House to wish well to,

or at most to be indifferent to their success ; and by this means

large sums were granted to private persons improvidcnlly,

and sometimes without sufficient grounds. Very early, there-

fore, in the next session, on the 11th of December, 1706",

before any petitions of this sort could be again offered, the

House came to a resolution, " That they would receive no

" petition for any sum of money relating to public service,

" but what is recommended from the Crown/' This resolu-

tion not being at that time made a standing order, had no

effect beyond the session in which it was passed, so that soon

after the same practice returned again ; and (the same mis-

chiefs resulting from it)t', the House, upon the 11th of June,

1713, ordered the resolution of the lith of December to be

read, and declared it to be a standing order of the House.

From this time, whenever any petition which desires relief

by public money is offered, or any motion is made to this

purpose,—before the Speaker puis the question for bringing

up the petition, it has been the practice, in conformity to

this order, that the recommendation of the Crown should be

signified by sonie Member authorized so to do:]:, and if the

Chancellor of the Exchequer, or person usually authorized

by the Crown, declines to signify this recommendation, the

House cannot properly receive the petition. It has sometimes

happened, that the Chancellor of the Exchequer has, from

motives

* See the Journal of the 21st, •2-2cl, •] See the i^d of January, and 13th

and 26th of November; the 1st, 3d, of February, 1711; and the 18th of

-th, and i8lh of December; and the May, and gth of June, 1713.

14th, 15th, 16th, 17th, 22d, 23d, and % See what is said before, pp. 1G7.

24th of January, 1703. 194.
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motives of humanity, and in order not to preclude the House

from taking a petition under their consideration, given the

recommendation of the Crown, in cases of which, even at the

time, he acknowledged his disapprobation*. This conduct,

from whatever motives it may proceed, is not to be approved

of: it destroys the meaning and spirit of the order, and reduces

it to a mere form The resolution of the 11th of December,

has no other intention than to transfer the responsibility of

receiving or refusing the petition, from the House to the

Ministers of the Crown. Unless, therefore, the Ministers will

do their duty, by examining into the nature of the claim, and

the propriety of granting any relief—and, if they find the

application unfounded, will have the courage to inform

the House of the result of their opinion— it would be better

that the standing order should be repealed, and that the House

should be left to act in these, as in other instances, without

restraint or control.

* The more usual way of late has Select Committee, without pledging

been to recommend it only to the subsequent support. In the case of

consideration of the House, so far as Mr. Palmer (for the sequel of which

to have the case inquired into bv a see p. 195, note).

I I'i
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[Report of Conferences relating to the Case of Ashby and White.~\

Die Liimc, 27° Martii, 1704.

N" 1.

'T^ H E Lord Viscount Townshend made a Report from the Report of

Lords Committees, appointed to draw up the state of the j^Jathr""*

case upon the writ of error lately depending in this House, *''^ ^'^^^ "'

wherein Matthew Ashby was plaintiff, and William White and White.

others were defendants.

Which, being read, was agreed to, with an amendment; and

is as folioweth ; (videlicet)

" Ashby against White et al.

" The plaintiff in this action declares, That on the 26th of

December in the 12th year of King William the Third, a writ

issued out of Chancery, directed to the Sheriff of Bucks, recit-

ing, " That the King had ordered a Parliament to be held at

" Westminster, on the 6th of February following." The writ

commanded



White.
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Report of Commanded the sheriff to cause to be elected for the county t\Vo
Conferences . ...
relating to knights, for every city two citizens, and for every borough two

Ashbyand burgesscs ; which writ -was deUvered to the sheriff, who made

_,
a precept in writing under the seal of his office, directed to the

constables of the borough of Aylesbury, commanding them to

cause two burgesses of the said borough to be elected, &c. ;

which precept was delivered to the defendants, to whom it did

belong to execute the same. By virtue of which writ and pre-

cept the burgesses of that borough being summoned did assem-

ble before the defendants to elect two burgesses, and they

being so assembled, in order to make such election, the plain-

tiff being then a burgess and inhabitant of that borough, being

duly qualified to give his vote at that election, was there ready,

and offered his vote to the defendants, for the choice of Sir

Thomas Lee, Baronet, and Simon Mayne, Esquire, and the

defendants were then required to receive and admit of his vote.

The defendants being not ignorant of the premises, but con-

triving, and fraudulently and maliciously intending, to damnify

the plaintiff, and to defeat him of that his privilege, did hinder

him from giving his vote, and did refuse to permit him to give

his vote ; so that the two burgesses were elected without any

vote given by the plaintiff, to his damage, &c. Upon Not

Guilty pleaded, the cause went down to trial ; and a verdict was

given for the plaintiff, and five pounds damages, and also costs.

" It was moved in the Court of King's Bench, in arrest of

judgment, " That this action did not lie ;" and that point was

argued by Counsel, and afterwards by the Court.

" The Lord Chief Justice Holt was of opinion, " That judg-

" ment in this case ought to be given for the plaintiff;" but Mr.

Justice Powel, Mr. Justice Powys, and Mr. Justice Gould, being

of a different opinion, judgment was entered for the defendant.

Whereupon the plaintiff brought a writ of error in Parliament,

and the cause being- araued at the Bar of the House of Lords bv

Counsel,
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Counsel, and ten of the Judges who were present in the House Report of

being heard, and the matter fully debated by the Lords, the nXung to*"

House was of opinion, " That the judgment given in the King's 'l"^,?**^ °^

" Bench was erroneous ; and that the plaintiff has a good cause \Vhite-

" of action, and ought to have judgment."

" To maintain this opinion, these three positions were laid

down :

" 1. That the plaintiff, as a burgess of this borough, had
" a legal right to give his vote for the election of Parlia-

" ment burgesses.

" 2. That, as a necessary consequence thereof, and an

" incident inseparable to that right, he must have a remedy
" to assert and maintain it.

" 3. That this is the proper remedy which the plaintiff

" hath pursued, being supported by the grounds and prin-

" ciples of the ancient Common Law of England.

" To make good the first position, " That the plaintiff has a

" legal right to gi\e his vote at the election of burgesses for this

" borough ;" it was said, " That it is well known, the House of

" Commons consists of knights, citizens, and burgesses."

" The knights of shires represent all the freeholders of the

counties. Anciently every the least freeholder had as much right

to give his suffrage as the greatest owner of lands in the county.

This right was a part of his freehold, and inherent in his person

by reason thereof, and to which he had as good a title as to re-

ceive the natural profits of his soil. This appears by the statute

of 8 Hen. VL cap. 7, which recites the great inconvenience

which did arise in the election of knights of the shires, by men

that were of small substance, who pretended to have an equal

right with knights and esquires of the same county ; therefore the

right was abridged, and confined only to such freeholders as had

Vol. in. K k forty
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Report of

Conferences

relating to

the Case of

Ashby and
White.

forty shillings per annum. But thereby it appears, that the right

which a freeholder hath to vote in the election of knights of the

shire is an original and fundamental right, belonging to him as

he is a freeholder.

" The second and third sort of men, which compose the

great representation of the people of England, are citizens and

burgesses ; who though they differ in name, yet are in essence

and substance the same, for every city is a borough, and as such

sends members to Parliament.

" There are two sorts of boroughs ; the one more ancient, the

other more modern.

" Of the first sort are the most ancient towns of England,

whose lands are held in burgage ; and, by reason thereof, had

the right and privilege annexed to their estates of sending bur-

gesses to Parliament.

" The second sort are those cities and boroughs that have a

right by prescription, time immemorial, or by charter within

time of memory, to choose burgesses for the Parliament. Both

these are upon several foundations ; the one as belonging to

their burgages, the other as belonging to their corporations : the

first is a real right, belonging to their houses and lands ; the

other is a personal right, belonging to their body politic.

" As for the first, it is sufficiently described in Littleton's

Tenures, sect. 162, 163, 164. A tenure in burgage, is a tenure in

soccage, and is called a tenure in burgage, because these are the

most ancient towns in England, and from thence came the bur-

gesses to Parliament ; and they who have this privilege have it

as belonging to their estates or possessions.

" The other right of choosing Parliament burgesses is not

annexed to any freehold or estate in possession, but vested in

the corporation of the place, and is created in this manner;

(videlicet) :

" When
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N' 1.

" When a town was incorporated, a grant was either then or Report of

after made to the body pohtic, that they shall have two bur- rektfnglo**

eesses for the Parliament, to be chosen either by all the freemen 'I'®,
9^^ °*^

"
_ _

•' Ashby and

and inhabitants of the place, or such a selected number as is White.
>

.,
'

prescribed by the charter.

" The inheritance of this privilege is in the whole corporation

aggregate ; but the benefit, possession, and exercise is in the

persons of those who, by the constitutions of those charters, are

appointed to elect.

" And in all cases where a corporation hath such a privilege,

the members thereof, in their private capacity, have the benefit

and enjoyment thereof, because the corporation, as such, is not

to be represented ; for it is not necessary that it should have any

estate, but, by being a corporation, they have only a capacity to

have estates : Jones 165, Hyward and Fulcher. For as the

citizens and freemen of a place are incorporated for the better

government of those of the place, so is this privilege of having

burgesses given for the advantage of the particular members

thereof, whose estates are to be bound by the acts of their

representatives.

" And therefore the wages of citizens and burgesses were

always levied, not upon the estates or goods of the corporation,

but upon the goods and estates of the members thereof.

" It appears by other instances, that it is usual and proper for

corporations to have interest granted to them, which enure to

the advantage of the members in their private capacities : Moore

832, Sir Thomas Waller versus Hanger. The King granted to the

mayor and citizens of London, " That no prisage be taken and

" paid for wines of the citizens and freemen of London." This

enures to the benefit of every citizen and freeman of London

for his own wines, in which the corporation of the city hath no

interest.

K K 2 " The
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Report of " The Same thing appears by the case of Waller and Spateman,
ConferGnccs

relating to 1 Saund. 343, and by the case of Meller and Walker. These

As^hby a^nd instances make it sufficiently appear, that though the inheritance

^^ '"'-^ -

,
of this franchise be in the body corporate, yet it is for the benefit

of the particular members thereof; and it is certainly a great

advantage for the men or inhabitants of a place to choose

persons to represent them in Parliament, who thereby will hnxe

an opportunity, and be under an obligation, to represent their

grievances, and advance their profit.

" Of this opinion have two Parliaments been, as appears by

two several Acts : the one, 34 and 35 Hen. VIII. cap. 13 ; the

other, 25 Car. II. cap. 9- The first is an act for making knights

and burgesses within the county and city of Chester, which

begins in this manner :
" In humble wise shew to your Majesty,

" the inhabitants of your Grace's county palatine of Chester,

" that they being excluded and separated from your high court

" of Parliament to have any burgesses within the said court, by
" reason whereof the inhabitants have hitherto sustained mani-

" fold losses and damages, as well in their lands as goods and

" bodies ;" therefore it was enacted, " That they should have

" knights for the county, and citizens for the city of Chester."

The other Act, which constitutes knights and burgesses for the

county palatine and city of Durham, recites, " That the in-

" habitants thereof, hitherto, had not that liberty and privilege

" of electing and sending knights and burgesses to the high

court of Parliament."

" The application of these two acts is very plain, the first saith,

" To be excluded from sending knights and burgesses to Parlia-

" ment, is a damage to lands, goods, and body." The other saith

" That it is a liberty and privilege to send them."

" Thus the right of election is explained, and showed to be

a legal right.

" That of electing knights of shires belonging to, and

inherent in, the freehold.

" The
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" The other, of electing burgesses, is belonging, in some cities Report of

and towns, to the real estates of the inhabitants ; and, in others, renting""*

is vested in the corporation, for the benefit of the particular 'f'®. F'**® ^^

members, who are the electors ; the having of which is a great White.

benefit and advantage to the people thereof, and will prevent

great loss and damage, that otherwise would ensue.

" 2. It follows, that, in consequence of this right or privi-

lege, the possessors thereof must have a legal remedy to assert

and maintain it.

" It was said, that there are many rights for which a man
has no remedy by the common law ; as in case of a legacy given,

if it be not paid the party cannot bring an action for it. This

is very true, but not applicable to the present purpose ; for the

constitution of the English government has wisely distributed

to several courts the determination of proper causes ; but has

left no subject, in any case where he is injured, without his

adequate remedy if he will go to the right place for it. If a

rrian will seek for a remedy at common law for a legac}', which

by our constitution is to be recovered in the Ecclesiastical Court,

it is his own fault if he do not recover ; as it would be, if he

should begin a suit for land in the Court of Admiralty, or go

for equity to the Common Pleas.

" But there is no such notion in the law of England as a

right without a remedy.

" He who loses or quits his remedy, loses his right. If a

man has a bond for payment of one thousand pounds, he has

no remedy to recover this money but by action ; therefore, if he

releases all actions, he loses his right to the money, because he

has given away the means to recover it. Coke's 6th Rep. 58,

Bridgeman's case. If a man purchases an advowson, and at

the next avoidance suflTers an usurpation, and brings not the

quare impedit in time, he hath lost all manner of remedy, and

in
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Report of in consequence his right, to which neither he nor his heirs can
Conferences

relating to ever DC restored.

A^hbrand^ " Would it not look very strange, in a constitution so formed,

^''"te- |-jj^|- f\yQ Commons of England have an undoubted share in the

legislative authority, which is to be exercised by their repre-

sentatives, chosen by themselves, in which every freeholder of

forty shillings per annum hath a right to vote for the county,

every citizen for a city, and every burgess for a borough ; that

if the sheriff, or other officer, who is to cause the election to be

duly made, shall hinder or deprive any of those electors of his

right, the person injured shall have no remedy, though the injury

be done to such a right, upon the security whereof the lives,

liberty, and property of all the people of England so much

depend ?

" That the defendants in this case, by hindering the plaintiff

from voting, have done ill, cannot be denied ; because they

have excluded one, who has a right, from his vote. Then, if

the law doth not allow an action to the party injured, it tolerates

the injury ; which is absurd to say is tolerable in any govern-

ment.

" There was much weight laid upon the case of Ford and

Hoskyns, 2 Cro. 388, Mo. 842 ; which is, " That where, by

" the custom of the manor, every tenant for life might name
" his successor for his life, whom the lord is to admit ; if one

" be named, and the lord refuses to admit him, it was held

" an action on the case would not lie, because the nominee had

" no right without being admitted." But the reason given for

that opinion shows it has no relation to this case ; for the plain-

tiffs right of voting is vested in him, without any previous

admittance ; therefore, though it should be law, that no action

will lie for not giving a right, yet certainly an action must lie

for defrauding and hindering a man to enjoy a right that he

h&th.

" When
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" When any statute requires an act to be done for the benefit Heport of

of another, or to forbear the doing of an act which may be to relating to

his injury, though no action be given in express terms by that Ariibymid'

statute for the omission or commission, the general rule of law ^^ '"'^-

in all such cases is, that the party injured shall have an action,

Coke, 10 Rep. 75 ; the case of The Marshalsea, 12 Rep. 100

;

Co. Mag. Car. 118. This is a maxim allowed and approved

of in all ages.

" There is the same reason where the common law gives a

right, or prohibits doing wrong : but, in this case, an act of

Parliament is not wanting; for the Stat, of West. 1. cap. 5,

enacts, " That elections shall be free." If he who hath a right

to vote be hindered by him who is to take his vote, or to manage

the election, that election is not free ; such an impediment is

a manifest violation of that statute, as well as an injury to the

party whose vote is refused. This Stat, of West. 4, shows what

opinion the King and Parliament had of the great consequence

it was to the whole realm that people should have their freedom

in choice. And though the common law was the same before,

as appears even by the statute itself, the words whereof are,

" Elections ought to be free," yet it was adjudged necessary

to add the sanction of an Act of Parliament thereunto :
" The

" King commandeth, upon great forfeiture, that no great man,

" or other, by force of arms, or by malice, or menaces, shall

" disturb any to make free election." The defendants did not

by force of arms drive the plaintiff away from the election, nor

by menaces deter him ; but they did maliciously hinder him

(so it is charged by the plaintiff in the declaration, and it is

found by the jury to be done by fraud and malice) ; and so

the defendants are offenders within the very words of the Statute

of West. 1 . Where the law is so clear as to the right, and the

duty is so strictly enjoined by Act of Parliament to be observed,

it seems a great presumption to make it but a light thing.

" It
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Report of " It being apparent that the plaintiff had a right, and that

j.g°"jfj[g""^
the defendants have done him wrong ; and that by consequence

the Case of q( \.^^^ l^g niust have some remedy to vindicate his right and
Ashby and ^ ^
White. to repair the wrong ;

" 3. The third thing to be shown is, that the remedy the

plaintiff pursued by bringing this action is the proper remedy

allowed by the ancient law of England.

" This action is that which is called in the law, " An
" Action upon the Case ;" that is, founded upon the particular

case of the party injured.

" The law, in all cases of wrong and injury, hath provided

proper and adequate remedies.

" 1. When a man is injured in his person, by being beaten

or wounded, the law gives him an action of trespass,

assault, and battery ; if by being imprisoned, an action

of false imprisonnient.

" 2. If his goods be taken away, or trespass done unto his

house or lands, an action of trespass lies to repair him

in damages.

" 3. If a man hath a franchise, and is hindered in the en-

joyment thereof, the proper remedy is by an action

upon the case.

" The plaintiff in this case hath a privilege and a franchise ;

and the defendants have disturbed him in the enjoyment thereof

in the most essential part, which is his right of voting.

" 4. Where any officer or minister of justice, intrusted with

the execution of the process of law, does an injury, an

action on the case lies against him. If the sheriff will

not execute a writ, by arresting the party defendant, or

taking his goods, the plaintiff shall have his action upon

the
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the case, because he refused to do his duty to the plain- Report of

.•11^) 1 Conferences
tiff s damage. relating to

" The precept which the defendants received from the sheriff, Ashby^and

in this case was founded upon the King's writ ; and the de- ^X!!!!l, .

fendants are commanded to cause two burgesses to be elected

for the borough of Aylesbury, of which they are to give notice

;

and to admit every one who hath a vote to make use of it

;

if they refuse any man to vote who hath a right, they act con-

trary to the duty of their office."

It was objected, " That it did not appear that the persons

" for whom the plaintiff voted were elected, nor that they would

" have been elected if his vote had been admitted."

The answer is, " That it is not material whether the person

" for whom the plaintiff voted was chosen, or would have been

" chosen if his vote had been taken : his right and privilege is

" to give his suffrage, to be a party in the election ; if he be

'• excluded from it he is wronged, though the persons for whom
" he would have given his vote were elected."

" The right of action must accrue upon the refusal of the

vote, and is never to be made better or worse by the return,

which is a matter ex post facto."

It was said in the arguing this case, " That the plaintiff had

" no damage, or at least that there was no such injury or

" damage done to him as would support an action."

The answer to that is, " That the law will never imagine

" any such thing as injuria sine damno ; every injury imports

" damage in the nature of it. If a man pick a lock, and come

" into a house without the consent of the owner, perhaps there

" is no pecuniary damage done to the value of a farthing, yet

" the owner shall have an action against him, and recover

" damages for the invasion of his possession and property."

There are many cases of the same nature, which have been

determined upon this ground. In the case between Turner and

Vol. III. L L StarUng,
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Report ot Starling, 24 Car. II. in Com. Ban. and afterwards in Ban. Reg.
Coiileiences , , . . ^ ^ , , r \.

relating to the plaintiff Turner, amongst others, stood to be one ot the

Adiijy*aiui Bridgemasters of London Bridge, wliich officer is to be elected

^^''"^ - by a Common Hall of the city of London. The question was,

" Who had the greatest number of voices ?" The plaintiff' de-

manded the poll ; and the defendant, being then Lord Mayor

of London, refused it. It was adjudged, " That the action was

" maintainable for refusing the poll, because every candidate

" has a right to have it ; and though perhaps, if the poll had

" been granted to the plaintiff' in that action, it might have

" been against him, yet the denial of that right was a good

" ground of action."

" Upon the same reason, 29 E. 3. 18, was determined, and

also the case of Hunt and Dowman, 2 Car. 478. 2 Rolls, 2L"
" It is apparent, hy what has been said, that the plaintiff' in

this present case hath been injured, in being denied his right

;

and no good reason can be assigned, that so aff'ects this case as

to make it differ from other cases, though to that purpose several

matters were urged and insisted upon. As first, " That this

" would be the occasion of many actions."

" If that be so, there is the greater reason to support this

action, to punish the many wrongs that have been done, which

will prevent any more of the like nature. If offences multiply,

remedies against them ought to be advanced. If other officers

of boroughs have been, or shall be, guilty of the like misfea-

zances as these defendants have been, it is fit they should be

liable, as these defendants are, to make satisfaction. If one

man be beaten and imprisoned, is it any objection against his

having an action, because all others who shall be as evilly

treated as he hath been shall have the like remedies ? The only

means to hinder corruptions, that will soon become frequent

among those officers of boroughs and corporations, is to let

them see that they are obnoxious to the law, and that their

purses
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purses must make satisfaction to all whom they shall injure in Report of

this manner. It is true, if one act which tends to the injury rehtrnglcT*

of many persons be committed, no one person injured shall be l'\F^*® *|^

allowed to have an action, because the rest might have the same, white.

Co. 5 Rep. 72. Williams's case, 3 Cr. 664. Fineux versus Ho-

venden ; the case of not saying divine service in a chapel of a

manor to the lord and tenants, or for stopping of a lane or

common way ; because the defendant for one act would have

a multitude of suits against him, the injury alike affecting a

multitude. But the refusal of every vote is a distinct act. The

party grieved, whose vote was denied, can only bring an action

for the refusal ; the others, whose votes were admitted, are not

concerned. And if an officer denies a hundred who have a

right, these are a hundred several wrongs, for which he ought

to be liable to as many several actions ; as if a man will make

it his business to fling stones, and shall hit a hundred several

men, he must make satisfaction to them all. But surely this

is so far from being an objection, that it is a strong argument

to support the action ; for if the mayor or bailiff of a borough

shall have liberty to refuse men who have votes, he can easily

make a majority to vote on his side ; and then what will become

of elections ? The officer will return him that is elected by a

majority of his own making, by excluding the votes of others

that have a right.

" This would encourage officers to be partial and corrupt,

and to return divers persons to be elected in that manner, who

at least must have possession of seats in the House of Com-

mons for some time, and give voices in the making of laws and

imposing of taxes, until the right of election be determined.

" And though upon hearing the cause in the House of

Commons this matter may be set right at last ; yet what can

compensate for the mischief that may be done to the kingdom

in the mean time, by the votes of those who shall be partially

L L 2 returned,
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Conferences

i i j

relating to placc wlio are to choose them r

l^shbrand
" Besides, the fore-mentioned rule against multiplying actions,

vihhe.
^

ig confined to such acts where there is another remedy to be

had ; but where there is no other remedy but an action, the

wrong-doer must answer to so many several actions as there are

persons injured. Suppose a man will plough up the ground in

which a hundred persons have common, he must answer all

their actions. If the inhabitants of a town have a common

watering place, and a stranger stops the current, whereby the

water is diverted, every inhabitant shall have his action, because

there is no other remedy.

" The injured plaintiff, in this case, has no other remedy

besides this action ; no indictment lies, because it is a personal

wrong to the party, and no wrong to the public ; but only in

the consequence of it, as an evil example, which tends to the

encouragement of other such officers to commit the like trans-

gressions. Nor is there any danger to an honest officer that

means to do his duty ; for where there is a real doubt touching

the party's right of voting, and the officer makes use of the best

means to be informed, and it is plain his mistake arose from the

difficulty of the case, and not from any malicious or partial

design, no jury will find an officer guilty in such a case, nor can

any court direct them to do it, for it is the fraud and the malice

that entitles the party to the action. In this case, the defend-

ants knew the plaintiff to be a burgess, and yet fraudulently

and maliciously hindered him from his right of voting ; and

justice must require that such an obstinate and unjust ministerial

officer should not escape with indemnity.

" That the officer is only ministerial in this case, and not a

judge, nor acting in a judicial capacity, is most plain ; his

business is only to execute the precept, to assemble the electors

to make the election, by receiving their votes, computing their

numbers.
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elected. The sheriff or other officer of a borough is put to no
,e'i'ating'to^''

difficulty in this case but what is absolutely necessary in all
'l'®. F"*^

°}

cases. If an execution be against a man's goods, the sheriff White.

must at his peril take notice what goods a man has.

" Another objection was made, in respect to the novelty of

the action ; it was said, " Never any such action was brought."

In answer to this objection it may be said, " That probably
'' there have not been many occasions given for bringing such

" suits." It is to be hoped, that very few have ever been so

presumptuous as to dare to make an obstinate and malicious

refusal of an undisputed vote. If the case has happened before,

perhaps the party, out of consideration that only small damages

were to be expected, might be discouraged, and think it better

to acquiesce. And it is probable, the ill-designing officer would

be at least so cautious as to refuse the votes of such persons only,

as he thought, by reason of the meanness of their circumstances,

were unable to vindicate their right. It is not every one that has

such a true English spirit as the plaintiff, who could not sit down

meanly under a wrong done to him in one of the most valuable

privileges of an Englishman. It is not the novelty of the action

that can be urged against it, if it can be supported by the old

grounds and principles of law. The ground of law is plain, cer-

tain, and indeed universal, that where any man is injured in his

right, by being either hindered in or deprived of the enjoyment

thereof, the law gives him an action to repair himself.

" The case of Hunt and Dowman, which was l6 Jac. I.

A° Domini I6I8, of an action by the landlord against the tenant,

for hindering him from searchmg his house to see whether it was *

in repair, was never brought before that time ; and that of Turner

and Starling was not brought till 23 Car. II.

" The law of England is not confined to particular precedents

and cases, but consists in the reason of them, which is much

more
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relating to legis cst aninia legis ; et, " Ubi eadem ratio, ibi idem jus," are
the Case of i

Ashbyaxid known maxims.
^^'hite - a ^^ action against the master of a ship, for that the ship

lying in the river of Thames was robbed, was maintained upon

the same reason as against a common carrier; yet such an action

was never known until 23 Car. II. in the case of Moss and Slue.

1 Cr. 15. Jones 93. Palmer 313. Smith and Cranshaw, an

action of the case was brought for maliciously, and without any

probable cause, indicting the plaintiff of high treason. This was

the first action that was ever brought in such a case, and yet

it was adjudged maintainable, upon the same reason as upon

a malicious indictment of felony. 2 Leving, 250. Heming and

Beal ; an action of the case was brought against a mayor of a

town, for refusing the plaintiff to give his vote at the choice of

a new mayor ; and there was not any scruple made but that the

action did well lie, though that was the first precedent.

" It is granted, that if a freeman, who hath a right to give

his vote for the choice of a mayor, be denied his vote, he may

maintain an action upon the case.

" There can be no difference between that case and this,

unless it can be supposed that the right to vote at the election of

a mayor is of higher estimation in the eye of the law, than a right

to choose Members to serve in the High Court of Parliament.

" This action is not only founded upon the reason of the

common law, but it hath the sanction of an Act of Parliament

;

videlicet; the Statute of West. 2. cap. 24, which says, " That

" whensoever from thenceforth it shall fortune in Chancery, that

" in one case a writ is found, and in a like case falling under like

" right, and wanting like remedy, none is found ; the clerks of

" the Chancery shall agree in making a writ, and by consent of

" men learned in the law a writ shall be made ; lest it should

*' happen
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" happen hereafter, that the King's court might fail in minister- Report of

, . ,, Conferences
" ing justice to complamants. relating to

" The objection most insisted on was, " That this is a mat- Aghbrand

" ter relating to Parliaments, and ought to be determined by the ^7^'^^-

" law and custom of Parliaments ; and for that reason is not

*' cognizable in the Queen's courts."

In answer to this objection, it was showed,

'* First, That this case is proper, in the nature of it, to be

determined in the Queen's court.

" 2. There is no other provision made for the plaintiff, who
is highly injured in his right, but by bringing his action

in the courts of law that have power to determine of

mens lives, liberties, and properties.

" First, The case, in the nature of it, is proper for the

Queen's courts. This will be apparent, if the several rights of

electing Members to serve in the House of Commons be con-

sidered.

" The right of choosing knights of the shire is founded upon

the elector's freehold. Matters of freehold are determinable

originally and primarily in the Queen's courts, by the rules and

methods of the common law, by a jury sworn, and by the

evidence of M'itnesses upon oath ; and as the right of the free-

hold is determinable there, so are are all benefits, rights, and

advantages depending thereupon, or belonging thereto.

" If a freeholder's voice be refused by a sheriff, what is it

should hinder the Queen's court from trying and determining

this matter, like all other questions of freehold, by a jury, upon

the oaths of witnesses, or evidence in writing, whether the plain-

tiff that supposes himself wronged was a freeholder or not ?

" The right of choosing citizens and burgesses depends either

upon prescription or custom, or upon letters patents. These

are also primarily and originally cognizable by the Queen's

courts

:
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jjeport of courts : customs and prescriptions are triable by the counti*y

;
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rHiatfiigto that IS, by a jury ot twelve men of that county where the

'uhby and'
custom is alleged to be. This is known law in all cases with-

''^''^''^- out exception.

" And as to letters patents, if pleaded specially, the court

must judge of them; and if either party conceives the court

hath judged amiss, he hath his remedy by writ of error, till

at last it comes where it will receive a final judgment. So that

every right which an elector can have is proper for the deter-

mination of the Queen's courts. There are various ways of

election in different boroughs ; but they all depend upon char-

ters or customs, and therefore are not more difficult to deter-

mine than other franchises or liberties, which depend upon the

same foundations.

And whereas it was said, " That by a late Act of Parliament

" in the 7 and 8 W. III. the last determination of the House
" of Commons concerning the right of elections is to be pur-

" sued ;" it amounts to no more than this, that the officer who

is to make the return is to take care to return him to be elected

who is chosen by a majority of electors, qualified according to

the last determination of the House of Commons. If he does

so, he incurs no danger, he is not liable to an action. But the

House of Commons itself is not bound by that rule. Now
suppose the officer will deny a man a vote, who according to

the last determination there ought to have one, and this the

officer did well know ; what is it hinders him that had right,

according to that determination, from bringing his action against

the officer who hath injured him ? It cannot be the Act of Par-

liament, for the Queen's courts are by law the first and original

expounders of the statutes of this realm.

" But, secondly, there is no other court or jurisdiction ap-

pointed by the law of England, for determining the right and

repairing this injury but the Courts of AVestniinster,

« It
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" It is a general rule, " That whoever impeaches the juris- Report «(

" diction of one court, must entitle some other court to have rehtfiirtT

" a iurisdiction of that cause ;" but that is impossible to be *^^, ^^"^ °'

' ' Asnby and

done in this case. White.

It was said, " That the determination of the right of elections

" of Members to serve in Parliament, is the proper business of

" the House of Commons, which they would be always very

" jealous of, and this jurisdiction of theirs is uncontested ; that

" they exercise a great power in that matter, for they oblige

" the officer to alter his return according to their judgment

;

" and that they cannot judge of the right of election, without

" determining the right of the electors ; and if electors were

" at liberty to prosecute suits, touching their right of giving

'' voices in other courts, there might be different judgments,

" which would make confusion, and be dishonourable to the

" House of Commons ; and that therefore such an action was

" a breach of their Privilege."

As to these objections, several answers were given.

" It was admitted, that the House of Commons exercise a

jurisdiction in determining the right of election of their own

Members ; and though the time may be assigned when that

jurisdiction was exercised in another place, yet there has been

a usage long enough to hinder that point from being drawn in

question, especially after the sanction given to it by the Act

made in the seventh year of King William's Reign.

" But though it be true, that the merit of the election of a

Member be a proper subject for the House of Commons to

judge of, because they only can give the proper and most

effectual remedy, by excluding the usurper, and giving the pos-

session of the place to him who has the right ; yet there is a

great difference between the right of the electors, and the right

of the elected : the one is a temporary right to a place in Par-

liament pro hac vice ; the other is a freehold, or a franchise.

Vol. III. M m Who
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the Case oi originally established, even before there is a Parliament ; a man

NVhite/" has a right to his freehold by the common law ; and the law

'
' having annexed his right of voting to his freehold, it is of the

nature of his freehold, and must depend upon it. The same

law that gives him his right must defend it for him; and "any

other power that will pretend to take away his right of voting,

may as well pretend to take away the freehold upon which it

depends.

" To say the plaintiff, in this case, may apply to the House

of Commons is not sufficient, unless proved. Never any single

elector of any county or borough did complain to the House

of Commons, that he was debarred of his vote, and desire

them to determine his particular right.

" Sometimes some of those who have right to choose in a

borough have complained that persons have been returned by

the officer who were not duly elected, as being an injury done

to the whole community of the borough, to have a person with-

out right sit there as their representative ; but this is only to

bring the merits of the election in question, of which that

House hath cognizance ; and therefore, as incident and necessary

thereto they may try the right of electors, which of them, by

custom or letters patents, have voices. But this is no more

than all courts have. In the ecclesiastical courts, which proceed

according to the civil law, if the suit be originally proper for

their jurisdiction, they have power to determine things foreign

thereto ; as if letters patents or conveyances of lands come in

question, though primarily and originally determinable in the

courts of common law. Matrimony is properly under the juris-

diction of the ecclesiastical court ; and if a question arises

between the supposed married parties in their life-time, or upon

dower, or bastardy, it shall be tried and determined there. But

when
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when an action is brought by a man and woman, supposing her Report oi

to be his wife, if the defendant pleads in abatement, that they re^attn^lcr

were not married, it shall be tried by a jury where the action ^^^ ^^^^ "*

, .

J J J Ashbv and
was brought. So if any one s title to lands depends on a mar- White.

riage, if an action is brought to try the title, the marriage may
be determined by a jury. This shows plainly, that, because

the House of Commons may determine who are electors, and

who are not, incidentally, and so far only as it is necessary to

try the right of the election, it doth not follow that when the

right of election is not in question they can try the right of

an elector.

" When the right of the candidate is examined in the House

of Commons, it is in order to determine which person hath

the right to join with them in the making of laws, and other

public services ; and if, in order to the determining this point,

the House -of Commons must judge of the electors, they do

it only to this purpose. But the courts of law judge of an

elector's right wholly to another end ; as it is a legal right

to assert that, and to repair in damages the elector who is

wrongfully hindered from exercising it. This is what the

House of Commons cannot do, nor to this day was there

ever any application made to them to do it ; and it may be

reasonably supposed they will not now begin to take it upon

them.

" It commonly takes up a great part of the time of a session

to determine the cases of elections, before they can be sure the

House is composed of such as have a right to sit ; but should

they once pretend to take cognizance of particular mens com-

plaints, in order to decide the rights of electors, it would be

impossible for them to have any leisure to employ themselves

about the ardua et urgentia negotia regni, the safety and

defence of the kingdom, for which the writ calls them together.

It is granted, that the deciding of the right of electors is a

M M 2 matter
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relating to ^'^d Hberties of the subjects of England ; but the law hath

As^hb^aiid'
pi'ovided a proper remedy to be pursued in the ordinary methods

^^'i"te - of justice, a remedy that is adequate, where damages may be

recovered. The plaintiff", in this case, knew he had a right by

law to give his vote, and when he found himself deprived of it

he resorts to the law for his remedy. And it is probable most

of the electors of England will be of his mind, and think it

for their interest to resort to the courts of Westminster Hall,

for asserting this great right of theirs upon occasion where

they may prove their case by witnesses upon oath, and have

their damages assessed by their countrymen duly sworn ; nothing

of which can be done if they are to seek for a remedy in the

House of Commons.
" Where a man is injured, if he cannot bring his action to

recover the thing itself he hath lost by the injury, the law will

always give him damages in lieu thereof.

It was said, in the debate of this case, " That instances were

" to be given where the party injured did not recover damages,

" as in case where one has a right of presentation, and is dis-

" turbed, he could not recover damages at the common law ;

" and that was resembled to the right of an elector, which was

" said to be only a right of nomination." But the answer to

this objection is plain. " There the law gives the party a

" remedy to recover the presentation, the thing that was taken

" from him, to which he is restored by the judgment. But in

" the present case, there is no possibility for the plaintiff" to

" recover the thing he has lost, which was his vote at the elec-

" tion ; for that election is over, and can never be had again ;

" so that the plaintiff" cannot possibly have any reparation,

" unless it be in damages ; and this sort of reparation the

" House of Commons cannot give him."

« If



Jurisdiction of the Commons. 269
N" 1.

" If the plaintiff, and all other injured electors, should be Report of

obliged to go to the House of Commons for satisfaction, it may rekttne""^

be reasonably supposed the Parliament may be dissolved ^^«^ ^^^^ °^
•^ ' ^

. _

•' Asliby and

before it could come to his turn to have his cause heard. What White.

would be the consequence of this ? If the plaintiff must be

thereby without remedy, would not the law be notoriously

defective ? And yet none will say that another Parliament did

ever take cognizance of any injury done upon account of an

election to a preceding Parliament. But suppose the next

House of Commons will determine it, what endless work would

the House of Commons be engaged in ! For probably the en-

suing election would make as many new questions as that which

went before, and which the Parliament did not live long enough

to dispatch."

As to what was objected, " That the same matter may come in

" question in the House of Commons, where it may be deter-

" mined that this plaintiff hath no right, so that great confusion

" would arise from different judgments in different courts ;"
it

is no more than what may happen every day in Westminster

Hall, where the several courts may be of various opinions upon

the same question, and yet no hurt is done to the public ; nay

this is no more than happens often in the House of Com-
mons, where the right of election in the same borough is

decided different ways in different Parliaments, and they do

not think thamselves dishonoured by it.

" This contrariety of judgment can never appear ; for the

House of Commons never gives a direct judgment on this or

that individual elector's right. The voting is either upon a

general question of the right of the competitors, or where the

right of election in the borough is placed ; whether all inha-

bitants, or those under a particular qualification, or whether

the whole commonalty, or a selected number, have voices ; and

all
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relating to election.

As^brand^ " ^^ ^^^ House of Commons judge of the right of a par-

^^'^^i^- ticular elector at any time, it is only pro ista vice, so far as it

relates to the particular case before them. But surely the House

never thought the elector's freehold finally concluded thereby,

because he is no party to that suit ; his right came not there in

question originally, but consequentially, in a cause litigated

between other persons, to which he is no party ; and it cannot

be agreeable to right reason, or the principles of law, for a

man's right to be conclusively determined in a cause between

other parties.

" And after all, where is the damage to the public if there

should be a variety in the determination of the House of Com-

mons and the Courts of Westminster ? It is not impossible in

the nature of things ; for the courts of law have great ad-

vantages, which the House of Commons want ; they want the

help of juries, and the power of giving oaths ; and they ought

not to be displeased with their electors if they resort to courts

provided with these powers, for asserting the right of election ;

especially when it is considered, that the person whose pre-

tensions the House of Commons approves of, will sit there,

which is all they are concerned in. They are the elected ; and

it would be strange if that should entitle them to challenge

the sole power of deciding the rights of their electors, which

is indeed to choose their electors.

It was urged, as a great argument against the maintaining

this action, " That it had been adjudged in the case of Mr.

" Onslow in the 33d of King Charles the Second, That no

" action did lie at common law for a false return of a Member
" to sit in Parliament ; and that, in the case of Bernardiston and

" Soames, it was adjudged the candidate could not maintain
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" an action against the sheriff" for a double return ; and if the Report of

" person elected to serve in Parliament cannot maintain an y^l^^inTio^

" action against the officer, it was urgred, k fortiori, that the 'he Case of

*
_

.
Ashby and

" person electing, who perhaps is but a cobler, ought not White.

" to be allowed to have such an action."

It was answered, " That the law of England has no respect

" to persons ; if an elector be a cobler, he is a freeman of

" England, and has that great privilege belonging to him to

" be represented in Parliament." It was remembered, with

what great variety of opinion among the judges, that case of

Sir Sam. Bernardiston was determined, and what an alarm that

judgment gave to the House of Commons ; to such a degree,

that in the session of Parliament, 1679? a committee was ap-

pointed to inquire into it as a grievance ; and it was observed,

that the great design of the act of Parliament made in the

seventh year of the late King (which was often mentioned in

the debate of this case to other purposes) was, to cure the

many inconveniences arising from that judgment, and the

judgment in Mr. Onslow's case, which only followed Ber-

nardiston's, and was judged upon the authority of it. But

there is no resemblance between those cases and the case of

an elector. In Bernardiston's case, of a double return of

Members, the reason on which the judgment was founded

was, that a double return was no return which the law took

notice of, but was only allowed of by the custom of Par-

liament. When an officer who doubts, makes a double return,

he submits to the judgment of the House of Commons

;

and if that House admits of such return, as they had often

done, it would be hard the law should subject a man to an

action for submitting a matter of fact (the truth of which

the officer doubts) to the determination of those who have

a jurisdiction of the matter, and approve the manner of such

a return.

" In
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relatrng'to * '"easons may be assigned for the judgment, which are not appli-

\''\u
^^^

°J cable to the case of an elector. Perhaps it mi^ht be because
Ashby and i o
\yhne- such a return is a manifest injury to every one of the electors

(though principally to the candidate) ; and therefore it might fall

within the reason of Williams's case above mentioned, that

every elector might sue him, and therefore none of them se-

verally can maintain the action. But there is another reason

very obvious, because the candidate has a proper remedy to re-

cover his place, from which he is excluded by the false return :

the right of election is cognizable in the House of Commons

;

there he will recover his seat in Parliament, which is what the

law has the principal regard to, and there is no reason he should

have another remedy elsewhere.

" It is absurd to say the electors right of choosing is founded

upon the law and custom of Parliament ; it is an original right,

part of the constitution of the kingdom, as much as a Parliament

is, and from whence the persons elected to serve in Parliament

do derive their authority, and can have no other but that which

is given to them by those that have the original right to choose

them. This doth not touch the jurisdiction claimed and exer-

cised by the House of Commons to try the right of the election

of their own Members ; they who pretend to be admitted to sit

there ought to make out their right to the House : but there is

no ground to infer from thence, that the House hath power to try

or determine the right of other persons who are not their Mem-
bers, and do not pretend to any place amongst them.

It was said, " That, if this action were allowed, there would

" be a way found out for the Lords to let themselves into, to

" judge of the right of the Members of the House of Commons
" to sit there, and, by parity of reason, to judge of their other

" privileges ; as if actions were brought for words spoken in the

" House
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" House of Commons, or other thinp;s happeninp; in that House, Report of

Conferences
" which would be of ill consequence." relating to

But it was said, in the first place, " That this objection was Ashby^an?!

" little applicable to the present case, because it has no relation

" to the sitting of that Member for whom the elector who
" brings his action gave his vote."

And, secondly, " If things are so ordered by the constitution

" of the English government, that the ultimate resort in point

" of judicature is lodged with the Lords ; let the case concern

" what it will, when it is brought before them by writ of error

*' they are bound to give judgment one way or other." And as

to the particular instance mentioned, relating to words spoken in

the House of Commons, it was said, " There never was a greater

" attempt made upon liberty of speech in the House of Com-
" mons, than by the information brought in the King's Bench,

" 5 Car. 1st, against Sir John Eliot, Denzil Holies, and Ben-

" jamin Valentine, esquires, for words spoken in the House of

" Commons :" they pleaded to the jurisdiction of the court,

as being for what was done in Parliament, and therefore ought

not to be examined or punished elsewhere ; but judgment was

given against them, and great fines imposed upon them (Cro.

Car. 181.) In the Parhament which met in 1640, these pro-

ceedings were taken into consideration with great warmth ; and,

the 8th July 1641, it was resolved, in the House of Commons,
" That the exhibiting of that information was a breach of the

" privilege of Parliament, and that the over-ruling of the plea to

" the jurisdiction of the court, and the judgment, and all that

" followed thereupon, was against the law and privilege of Par-

" liament ;" and many other severe votes were passed. Thus

the matter rested till after the restoration of King Charles the

Second. But, when things grew to be settled, and there was

leisure to consider of the consequences of former proceedings.

Vol. hi. N n the

White.
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Report of ti^e House of Commons began to think that those votes were not
Conferences . . .

r- i
• u

relating to to be depended upon as a sumcient security m a case ot so nign

AshbyTnf a nature, since upon hberty of speech all Parliamentary debates

^)^^__ were founded, and they could not think that great privilege safe

while so solemn a judgment stood in force : therefore in 1667,

the consideration of this matter took up a great part of the

session ; and the best expedient they could find out was. First, to

come to a resolution among themselves, that the judgment given

5 Car. 1st, in that case, was an illegal judgment, and against

the freedom and privilege of Parliament, and then to present this

resolution of theirs to the Lords at a conference, which was

done 10th December 166*7, and to desire their concurrence. The

next day the Lords concurred in the resolution ; and at the

same time (which was the thing aimed at and desired by the

House of Commons) the Lords ordered the Lord Holies to bring

a writ of error in Parliament, to the end there might be a judicial

determination of that great point, which was done accordingly

;

and on the 15th April 1668, that cause coming to be heard in

Parliament, the judgment in the King's Bench was reversed, to

the great satisfaction of the House of Commons.
" So little did the House of Commons entertain jealousies of

this kind, that they themselves resorted to the judicature of the

Lords, in the manner that has been mentioned upon so weighty

an occasion."

It was objected, " That many inconveniences would follow

" if this action were allowed ;" but they were very sparing in

giving particular instances of those inconveniences.

" But nothing is plainer than that by the plaintiff's prevailing

in this action great inconveniences will be prevented, and the

subject's right and property secured against the partialities and

corruption of officers, who are trusted in a matter of so great

moment as the receiving and allowing their suftVages upon

elections.

" This
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" This tends to encounter false returns in the first approach ; Report of

and to have just returns is all the House of Commons ought to reUtinTt"*

desire.
'!'\Case of

Ashby and
" How endless would the inconveniences be if this action did ^^'h'te .

not lie ? How would occasions of complaint be multiplied ? The

officers who had the return would become the masters of elec-

tions, and admit and reject electors as they pleased, with impu-

nity ; for if the electors are only to seek for a remedy before the

House of Commons it would be a remedy worse than the disease;

the greatest part of their cases would never be determined for

want of time ; and they who could get their cases heard could

have no amends, that is, no damages given them for reparation

of the wrong ; besides the absurdity of having, for the most part,

the parties to the injury, those who sit by a false return, parties

to the judgment.

" So that to deny this action is to deny the benefit of the law,

in a matter of the most tender concern to an Englishman.

" To pretend it to be a breach of privilege of the House of

Commons, for an elector to seek for remedy at law% if he be

wrongfully excluded of his vote, is very strange.

" That certainly can never be esteemed a privilege of Parlia-

ment that is incompatible with the rights of the people. Every

Englishman is entitled to reparation for the injuries done to his

rights and franchises, in the ordinary and common methods of

justice, where the juries who try, and the witnesses who give

evidence, are to be upon their oaths. Magna Charta, cap. 29>

is very express :
" No freeman shall be disseised of his freehold,

" or liberties, or free customs, unless by the lawful judgment
" of his peers, or by the law of the land."

" By the lawful judgment of the peers, in the case of a Com-
moner, is meant by a jury of lawful men, upon their oaths.

" If one be injured in such a manner as the plaintiff in this

action hath been, no man can say, that per legem terrae, by the

N N 2 law
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Report of law of the land, he can have a remedy for satisfaction, and

relating to asserting his right, in the House of Commons. If there be any

Ashbrand ^^^^ 1^^' ^* must be either statute law, or common law. No
^^'^'^^-

^
statute gives him such a remedy ; nor doth the common law,

because that is constant usage for time immemorial ; and there

is not one precedent can be produced, that ever any man upon

such an occasion did ever apply to the House of Commons

for reUef.

" Upon the fourteenth day of January 1703, the House of

Lords reversed the judgment ; and gave judgment, " That the

" plaintiff should recover."

This state of the case being read, and approved of, the House

came to the following resolutions ; (videlicet)

" It is resolved, by the Lords spiritual and temporal in Par-

hament assembled. That, by the known laws of this kingdom,

every freeholder, or other person having a right to give his vote

at the election of Members to serve in Parliament, and being

wilfully denied or hindered so to do, by the officer who ought to

receive the same, may maintain an action in the Queen's courts

against such officer, to assert his right, and recover damages

for the injury."

" It is resolved, by the Lords spiritual and temporal in Par-

liament assembled. That the asserting, that a person, having

a right to give his vote at an election, and being hindered so to

do by the officer who ought to take the same, is without remedy

for such wrong by the ordinary course of law, is destructive

of the property of the subject, against the freedom of elections,

and manifestly tends to encourage corruption and partiality in

officers who are to make returns to Parliament, and to subject

the freeholders and other electors to their arbitrary will and

pleasure."

" It
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" It is resolved, by the Lords spiritual and temporal in Par- Report of

liament assembled, That the declaring Matthew Ashby guilty relatbg""*

of a breach of Privilege of the House of Commons, for prose- '^'^ ^^^^ ^^

.° ^ Ashby and

cuting an action against the constables of Aylesbury, for not White.

receiving his vote at an election, after he had, in the known and

proper methods of law, obtained a judgment in Parliament for

recovery of his damages, is an unprecedented attempt upon the

judicature of Parliament, and is in effect to subject the law of

England to the votes of the House of Commons."
" It is resolved, by the Lords spiritual and temporal in Par-

liament assembled. That the deterring electors from prosecuting

actions in the ordinary course of law, where they are deprived of

their right of voting, and terrifying attornies, solicitors, coun-

sellors, and Serjeants at law, from soliciting, prosecuting, and

pleading in such cases, by voting their so doing to be a breach

of privilege of the House of Commons, is a manifest assuming

a power to control the law, to hinder the course of justice, and

subject the property of Englishmen to the arbitrary votes of the

House of Commons."
" It is ordered, by the Lords spiritual and temporal in

Parliament assembled. That the report made from the Lords

Committees appointed to draw up the state of the case, upon

the writ of error lately depending in this House, wherein

Matthew Ashby was plaintiff, and William White and others

defendants, and the resolutions made this day relating thereunto,

shall be forthwith printed and published ; and that the Lords

Committee who drew the said report, or any three of them, do

give directions therein.

" It is ordered, by the Lords spiritual and temporal in

Parliament assembled. That the Right honourable the Lord

Keeper of the Great Seal of England do send to all the sheriffs

in the several counties of England and Wales, the state of the

case upon the writ of error lately depending in the House of

Peers,
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Report of Peers, wherein Matthew Ashby was plaintiff, and William White

relating to ^^^ Others defendants, with the resolutions of the House of

AsiibTnd^
Lords relating thereto ; and also do order the several sheriffs to

^Vhite.
^

communicate one of them to each city and borough within their

precinct ; and every sheriff to have as many reports sent him

as shall be necessary for each city and borough to have one."

Die Martis, 13° Martii, 1704.

This day the Duke of Bolton, from the Lords Committees

appointed to draw up the state of what proceedings have been

in this House, or at conferences with the House of Commons,

in relation to the five Aylesbury men (videlicet) Daniel Horne^

Henry Bass, John Paton, junior, John Paty, and John Oviat ; and

an humble address to be presented to her Majesty, " That she

" would please to grant the petitions of two of the Aylesbury

" men (videlicet) John Paty and John Oviat, and to grant them
" her Majesty's warrant for authorizing the cursitor to make out

" their writs of error, as is usual in such cases ;" reported a

representation and address.

Which being read, was agreed to by the House, and is as

followeth (videlicet)

;

" We, your Majesty's most dutiful and loyal subjects, the

Lords spiritual and temporal in Parliament assembled, are under

an unavoidable necessity of making our humble application to

your Majesty, upon an occasion, which, as it is very grievous

to us, so, we fear, it may be uneasy to your Majesty ; but the

proceedings of the House of Commons, in relation to five

burgesses of the town of Aylesbury, John Paty, John Oviat,

John Paton, Henry Bass, and Daniel Home, have been so very

extraordinary, and the consequence of such proceedings may
prove
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prove so fatal to the properties and liberties of the people of Report of

England, and so directly tend to the interruption of the course relating to

of justice, to the eluding the judicature of Parliament, and to Ashbrand^

the diminution of your Royal Prerogative, that we cannot ^^'^'"^g-

answer it to your Majesty, to the kingdom, and to ourselves,

M'ithout setting them before you in a due light.

" One Matthew Ashby, a burgess of the borough of Ayles-

bury, brought an action upon the case, at common law, against

the constables of the town of Aylesbury (being the proper

officers to return Members to serve in Parliament for that place)

for havmg by contrivance fraudulently and maliciously hindered

him to give his vote at an election. In this action a verdict

was found for him ; but a judgment was given against him in

your Majesty's court of Queen's Bench ; which was reversed

upon a writ of error brought in Parliament, where he obtained

judgment to recover his damages for the injury ; and afterwards

had execution upon that judgment.

" The five persons above named, being burgesses of the same

borough, and having (as they conceived) had the like wrong

done them by the constables there, and supposing the law to be

equally open to all Englishmen, did severally commence and

prosecute actions against those officers, in order to recover their

damages.

" And for so doing they were sent for to the Bar of the

House of Commons, and committed prisoners to Newgate, the

fifth day of December last, during the pleasure of the House of

Commons ; as having acted contrary to the declaration, in con-

tempt of the jurisdiction, and in bre&ch of the privilege, of that

House.

" These proceedings are wholly new and unprecedented. It

is the birthright of every Englishman, who apprehends himself

to be injured, to seek for redress in your Majesty's courts of

justice ; afid if there be any power that can control this right,

and
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Report of and can prescribe when he shall and when he shall not be allowed

relating to the benefit of the laws, he ceases to be a freeman, and his liberty

the Case of i .

Ashby and ^nd property are precarious.

^^'hite .

^

" 'Ti^g Crown lays claim to no such power ; and we are

sure the law has trusted no such authority with any subjects

whatsoever.

" If a man mistakes his case, in believing himself to have a

good cause of suit when he has not ; if he mistakes his court,

by applying to an incompetent jurisdiction ; he will fail of relief,

and be liable to costs, but to no other punishment; he is not

guilty of a crime, nor is it a contempt of the court that has the

proper jurisdiction.

" But these men were guilty of no mistake ; the point of law

was settled by the judgment of that court, Avhich is allowed to

be the last resort ; and this will continue to be the law till it be

altered by the legislative authority. They saw their neighbour

quietly and unmolested reap the fruit of the judgment he had

obtained ; and yet, for pursuing the same remedy, they are

condemned to an indefinite imprisonment during the pleasure

of the House of Commons.
" This method does introduce an uncertainty and confusion

never before known in England.

" The most arbitrary governments cannot show more direct

instances of partiality and oppression.

" The point of law is judicially settled ; and yet the House

of Commons take upon them to punish men by imprisonment

for endeavouring to have the benefit of what is so established

for law.

" We humbly observe to your Majesty, That the first thing

they alleged in the warrant of commitment, as the offence of

these five persons is, " That those actions were brought contrary

" to a declaration of the House of Commons."
" It
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" It was never yet heard (when there was a House of Lords Repon of

in being, and a King or a Queen upon the throne) that the rekti^^g""^

House of Commons alone claimed a power, by any declaration the Case of
^ -^ ^ Asliby and

of theirs, to alter the law, or to restrain the people of England ^^'hite.

from taking the benefit of it ; nor have their declarations any

such authority as to oblige men to submit to them at the peril

of their liberty.

" If they have such a power in any case they may apply it

to alt cases as they please ; for, when the law is no longer the

measure, will and pleasure will be the only rule.

" The certainty of our law is that which makes the chief

felicity of Englishmen : but if the House of Commons can alter

the laws by their declarations, or (which is the same thing) can

deprive men of their liberty if they go about to take the benefit

of them, we shall have no longer reason to boast of that part of

our constitution."

The next thing alleged in the warrant is, " That the com-
" mencing and prosecuting these actions was a contempt of the

" jurisdiction of the House of Commons."
" Such a jurisdiction was never claimed by the House of

Commons till upon this occasion ; and if this novelty of a juris-

diction be founded on their new authority of declaring, they will

stand and fall together.

" The House of Commons have for a long time exercised a

jurisdiction over their own Members, by allowing or disallowing

their elections, as they saw cause ; but they have never before

entertained a notion that they had a jurisdiction over their

electors, to determine (finally and exclusively of all other courts)

the particular rights of those to whom they owe their being.

Your Majesty's royal writ commands, " that the several

" electors make choice of persons to represent them in Parlia-

" ment, in order to do and consent to such things as should

" be ordained there, relating to the state and defence of the

Vol. III. O o " kingdom
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White.

Report of " kingdom and the church ;" for which the Parhament is called.
Conferences

relating to And they obeyed the command, in proceeding to choose Mem-

Ashby^and ^^^^ ^^r the Parliament then summoned ; but neither the writ

^ which requires them to choose, nor the indenture by which the

return is made, import any thing whereby it may be inferred that

the electors put into the power of their representatives their several

rights of election, to be finally disposed of at their pleasure.

" It was an interest vested in them by law before the election

;

and which the law will preserve to them to be exercised again

in the like manner, when your Majesty shall be pleased to call

another Parliament.

" It was not possible for the electors to suspect that such a

pretence would ever be set up by their representatives, when,

in the course of so many ages, the House of Commons had never

taken upon them to try or determme the right of any particular

elector, unless incidentall}^ and only in order to decide a

question of the title of some Member of their own House to sit

amongst them.

" The right of election is a legal interest, incident to the

freehold, or founded upon custom, or the letters patents of your

Majesty's royal ancestors, or upon particular acts of Parliament,

and must be tried and determined like other legal interests ; and

this consideration does manifestly show the absurdity of pre-

tending that such rights can be decided by the House of

Commons, where there is neither the power of administering

an oath in order to discover the truth, nor a power of giving

damages, which is the only reparation the elector is capable of

receiving in such a case. Therefore, if the electors, when they

are deprived of their rights have no place to resort to but the

House of Commons, the right of election would be a right

without a remedy, which indeed is no right at all. And it is

put into the power of the officers who have the return of Mem-
bers to serve in Parliament, to reject the votes of as many

electors
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electors as they please, without being hable to make any repara- Report of

tion in damages to the parties, which is a notion not very Ukely ^ektfr"to*

to preserve the freedom and impartiahtv of elections. '^e Case of

rnt 1 • 1 1 11 •
1 •

Ashby and
Ihe third thmg alleged agamst these men m the warrant of White.

commitment is, " That by bringing these actions they have

" broken the privilege of the House of Commons."
" A breach of the privileges of Parliament is certainly a great

offence ; and of all others, the House of Lords ought to be the

last who should go about to lessen or excuse it, as having a like

interest with the Commons in the preservation of the privileges

of Parliament.

" But, however it might seem the interest of the Lords to be

silent, while the House of Commons are setting a-foot new

pretences of privilege, because they may share in the advantage ;

yet we think it our duty and our interest to do all we can to

preserve the Constitution entire, and not to sit quiet when we

see innovations attempted, which tend to the diminution of

the rights of the Crown, or to the prejudice of the subject

;

because the best and surest way to preserve the rightful privi-

leges of Parliament is to abide by those that are certain and

known ; and it is not in the power of either or both Houses to

create new privileges to themselves.

" It never was thought a breach of the privileges of Parlia-

ment to prosecute an action against any man who was not en-

titled to privilege of Parliament ; and therefore, since the late

constables of Aylesbury had no title to privilege of Parliament at

the time when those actions were commenced or prosecuted, we

cannot imagine upon what foundation the pursuing these actions

can be voted a breach of privilege by the House of Commons.
" It seems very necessary it should be known upon what rule

this pretence is grounded, that the people of England may be at

a certainty, and see some limits set to the claims of privilege.

O o 2 "To
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Report of " To scrvc the turn, it has been said, " There are privileged
Conferences ••11 >j 1

relating to " cases, as well as privileged persons ; but no instance has

Ashbyand been produced whereby this distinction can be applied to jus-

^ tify these commitments.

" Actions at common law have been brought, upon false re-

turns and double returns of Members to serve in Parliament, as

in the cases of Sir Samuel Bernardiston and Mr. Onslow, which

proceeded to judgment, and a writ of error was brought in one

of them, and the plaintiff' could not prevail in either of those

suits : and yet it was never pretended that the commencing or

prosecuting those actions was a breach of privilege of Parliament,

nor were the persons concerned in them imprisoned or censured,

though there was a much greater colour for such a pretence in

those cases, because the question there directly concerned the

right of sitting in Parliament ; and consequently those would

have been indeed privileged cases if any such distinction had

been once thought of in those days : whereas in the actions

brought by these five men neither the plaintiffs nor defendants

were Members of Parliament, nor did the actions relate in any

manner to the right of sitting there.

" The opinion of the House of Commons at that time was very

different from what it is now : When the judgment of the King's

Bench (where Sir Matthew Hale sat then chief justice), which

passed in favour of Sir Samuel Bernardiston, " That the action

" was maintainable," was reversed in the Exchequer chamber,

the House of Commons was so far from thinking it for their ad-

vantage to have their Members deprived of the benefit of the com-

mon law, that in the year one thousand six hundred and seventy-

nine, a committee was appointed to inquire touching the revers-

ing that judgment, and by whose procurement and solicitation,

and by what ways and means, the same was reversed, and the

names of the particular judges that were concerned. And when

afterwards
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afterwards that judgment in the Exchequer chamber was affirm- Report of

ed in Parhament, the House of Commons never thought them- Sattng""*
selves secure against the corruptions of the officers who were to '^^ ^^^^ "^

, , 1111 1 •
Ashby and

take the poll and make return at elections, till they had got an ^Vhito.

act in the 7th and 8th year of the late King, which gave a remedy
in Westminster Hall for false and double returns ; so little con-

tented were they, in their own cases, with the jurisdiction of the

House of Commons, and the remedy to be had there, which now
they so fiercely contend their electors should entirely acquiesce in.

And we cannot but think it manifest partiality in those gentlemen

to go about by such violent means to deprive their electors of

recovering of damages when they are wronged in being deprived

of giving votes, since they thought it necessary for themselves

to have that advantage when they are injured in their own

elections.

" The sufferings of these unfortunate men have not ended here ;

and the rights of the free-born subjects of England have received

a further and no less dangerous wound in their persons.

" These five men having endured a long and chargeable im-

prisonment, and despairing of their liberty any other way, were

advised to sue out writs of habeas corpus, returnable in your

Majesty's court of Queen's Bench, hoping to obtain their dis-

charge by the help of that court where the judgment ought to

be given according to the laws of the land, without regard

to any votes or declarations or commands to the contrary.

But this endeavour proved unsuccessful ; and they were re-

manded to Newgate by three of the judges of that court, con-

trary to the opinion of the Lord Chief Justice Holt.

" We shall not presume to offer any opinion to your Majesty

upon occasion of this judgment at present, because it is not re-

gularly brought before the House ; and we only mention it be-

cause the House of Commons took such offence at the bringing

these writs of habeas corpus, that, on the four-and-twentieth of

February
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As^hby and
" ^its, were disturbers of the peace of the kingdom, and en-

^^''^'^^; " deavoured, as far as in them lay, to overthrow the rights

" and privileges of the Commons in Parliament."

" This is a very heavy charge ; and, if it be so criminal a

thing for a prisoner to pray a habeas corpus, it does not only

affect those who are at present concerned, but ought to touch

every Commoner of England in the most sensible manner.
" Liberty of person is of all rights the most valuable, and of

which, above all other things, the law of England is most tender,

and has guarded with the greatest care, having provided writs of

several kinds for the relief of men restrained of their liberty,

upon any pretence, or by any power whatsoever ; that so, in

every case, they may have some place to resort to, where an

account may be taken of the reason and manner of the imprison-

ment, and the subject may find a proper relief according to

his case.

" No crime whatsoever does put an Englishman into so miser-

able a condition that he may not endeavour, in the methods of

law, to obtain his liberty ; that he may not, by his friends and

agents, sue out a habeas corpus, and have the assistance of soli-

citors and council, to plead his cause before the court where he

is to be brought.

" The court is bound by the law to assign him counsel, if

there be occasion ; and to give judgment upon his case, as it

stands upon the return of the habeas corpus ; and to remand,

discharge, or bail, the prisoner, as the cause of his commitment

appears there sufficient or insufficient in law ; and if what is al-

leged as the cause of imprisonment appears to be no crime in

law, it is not the authority of those who made the commitment

that can excuse that court for remanding the prisoner.

" This
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" This is the law of England ; but according to these reso- Report of

liitions of the House of Commons, if a man has the unhappiness
^^attn^'lg*^

(though through ignorance or mistake) to do an act which shall "^^ Case ot -

be voted a breach of privilege, he becomes in a wors econdition White.

than any felon or traitor ; his confinement makes it impossible

for him in person to solicit and procure a habeas corpus ; and il"

any have charity enough to assist him, or to plead for him, in

order to show to the court the insufficiency of the commitment

in matter of law, they become liable to lose their own liberty,

and are involved in the same guilt of breach of privilege. So

that, let the imprisonment be upon the most trifling occasion

imaginable, if it be by order of the House of Commons, every

Commoner must submit to it without redress ; no friends can

help them, no other authority can deliver them, till your Majesty

shall put an end to that session.

" The Lords have as just a concern as the House of Commons
can have to maintain the authority, and keep up the awe, of

parliamentary commitments ; and they will always do it as far

as justice and the usage of Parliaments will allow.

" There have been cases, particularly that of the Earl of

Shaftesbury, where persons committed by the House of Lords,

even Members of that House, have sued out writs of habeas

corpus ; and upon the returns of those writs have been brought

before the court of King's Bench, and their counsel have been

heard on their behalf ; and yet no censure ever passed upon

them for these endeavours to obtain their liberty, or upon their

agents, solicitors, or counsel.*

" The

* This is incorrect; as, on the 2ist had been committed by the Lords to

of February 1677, the House of Lords the Tower: On the 25th of February

pass a censure on Lord Shaftesbury, Lord Shaftesbury acknowledges his

for applying to the Court of King's error, and asks pardon of the Lords

Bench for a habeas corpus, when he for this offence.
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Report of " The House of Commons formerly acted with more reserve

re^atinsIrT^
upon SO nice an occasion as the Uberty of the subject ; for, in

the Case of (]^q ygj^p I68O, when a writ of habeas corpus was served upon
Ashbyand -^

.

'

.

^
.

^
White. the Serjeant at Arms attending the House of Commons, m the

behalf of Mr. Sheridan, who stood committed by order of that

House ; after the House was made acquainted that such a writ

was served upon their officer, and had entered into very long

debates upon the matter, they did not think fit to interpose,

nor to pass any censures upon the persons concerned in pro-

curing the writ, or in appearing in behalf of the prisoner

;

but left the Serjeant at Arms at liberty to obey the command

of the habeas corpus, which he did accordingly, by carrying

his prisoner before the judge where the habeas corpus was

returnable.

" The House of Commons have, in former ages, shown a

great and steady concern for the freedom of the persons of their

fellow-subjects ; and, upon their petitions, many excellent laws

have been made to protect liberty against all unlawful restraints

by any authority, even that of the Crown. But now it is in-

sisted, that their own imprisonments are out of the reach of

those laws, and their legality not to be examined.

" In the third year of the reign of your royal grandfather,

the House of Commons made a noble stand for the English

liberties ; and showed, by undeniable evidence, that the causes

of the imprisonment must be expressed in all cases, that so it

might appear, upon the return of the habeas corpus, whether

they were sufficient in point of law.

" It could not then have been imagined, that the successors

of those men would ever have pretended to an arbitrary and

unlimited power of depriving their fellow-subjects of their

liberties ; or to vote it to be criminal, so much as to inquire

into the validity of their commitments.

" There
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" There is another occasion of oft'ence, which the House of Report of

Commons have taken against John Paty and John Oviat, two
felattne""*

of these prisoners, who, thinking themselves wronged in their the Case ot

being remanded to Newgate, by the opinion of the major White.

number of the judges of the court of Queen's Bench, humbly

petitioned your Majesty for a writ of error, in order to bring

this judgment before your Majesty in Parliament ; and it is

certain, the subject is never concluded by any judgment, till

he comes to the last resort fixed by law in that case.

" The House of Commons, being informed of these petitions,

came to a resolution, which they laid before your Majesty,

" That the commitments of that House were not examinable in

" any other courts whatsoever ; that no writ of error lay in this

" case ; and that, as they had expressed their duty to your

" Majesty in giving dispatch to the supplies, so they had an

" entire confidence in your Majesty, that you would not give

" leave for the bringing any writ of error."

" The first position in this vote is very general, and the con-

sequences of it are plain. If the commitments of the House of

Common-, are examinable in no other place, then no man in

England, how innocent soever, is secure of his liberty longer

than the House of Commons pleases ; and men may be allowed

at least to wish that it were not so, though they may have a

very high opinion of the justice of that House.

" It has been held as an undeniable maxim, " That whoever

" executes an illegal command, to the prejudice of his fellow-

" subjects, must be answerable for it to the party grieved."

" Let it be supposed, then, that an action of false imprison-

ment was brought against the Serjeant of the House of Com-
mons, and that the defendant justifies his taking the plaintiff

into custody by virtue of a warrant of that House ; and it

appears, upon the face of the warrant, that the cause of the

commitment was no crime in law ; and the plaintiff demurs

:

Vol. III. P r What
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Report of What must the judges do in such a case ? Will it be possible

reiatrn°"to* for them to avoid examining into the commitment, and so give

the Case oi judgment one way or other? Or can it be pretended, that a

White. writ of error may not be brought on such a judgment ? And is

not the court, before which the writ of error is brought, under

a necessity to do justice thereupon, as the law requires.

" As to the second thing they have taken upon them to assert,

" That no writ of error lies in the case ;" we affirm to your

Majesty, with great assurance, That by our constitution, the

House of Commons have no right or pretence to determine

whether that be so or not. The right of judging when a writ

of error is properly brought, is by law intrusted to that court

to which the writ of error is directed ; and therefore we shall

not at present say any thing to your Majesty in an extra-judi-

cial way, and before the proper time, as to that point, whether

a writ of error, brought upon a judgment for remanding pri-

soners upon a habeas corpus, can be maintained.

" Which way that question will be decided hereafter, when

the writs of error are returned into the Parliament, is not at all

material in respect to the petitions of the prisoners which now

lie before your Majesty ; for unless your Majesty be pleased to

grant the writs of error according to their prayer, the matter

cannot come to the proper decision in Parliament, and justice

will be manifestly obstructed.

" Whether the writs of error ought to be granted, and what

ought to be done upon the writs of error afterwards, are very

different things. The only matter under your Majesty's con-

sideration is, whether, in right and justice, the petitioners are

not entitled to have the writs of error granted.

" We are sure, the House of Commons, in the year 1689?

was of opinion, that a writ of error*, even in cases of felony

and treason, is the right of the subject, and ought to be granted

at

* Sic.
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at his desire, and is not an act of grace and favour, which may Report of

, ,
. , , ,

, ^ , . . Conferences
be denied or granted at pleasure : so that, as tar as the opinion relating to

of the House of Commons ought to have weight in such a
'^^^^hby a^nd

question (whatever the present opinion of that House is) they ^.^^"''-

then thought a writ of error was the right of the subject in ca-

pital cases (where only it had been at any time doubted of).

" But that it is a writ of right in all other cases has been

affirmed in the law books, is verified by the constant practice,

and is the opinion of all your present judges, except Mr. Baron

Price and Mr. Baron Smith.

" The law, for the better protection of property and liberty,

has formed a subordination of courts, that men may not be

finally concluded in the first instance ; but this is a very vain

institution, if they be left precarious in the method of coming

to the superior court. All suits are begun, as well as carried

on, by the authority of your Majesty's writs ; and the subject

has a like legal claim to all of them. The petition for a writ

of error returnable in Parliament, is only matter of form and

respect to your Majesty (like the petitions which the Speaker

makes, in the name of the Commons, at the beginning of every

Parliament, for those privileges, which they do not believe to

depend upon the answer to those petitions,) and is no more to

be refused than any other writ throughout the cause.

" To affirm the contrary, is to allow an arbitrary latitude, to

intercept justice, and to make it depend upon private advices

and extra-judicial determinations, whether any causes at all

shall be brought to judgment before the High Court of

Parliament.

" These things being considered, how extremely surprising

is an address from such a body as the House of Commons,
" That 3'our Majesty would not give leave for such a writ."

" And no less surprising is what they insinuate as the reason

of their confidence in your Majesty, that you would hearken

p p 2 to
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Report of to such an address, " that they have given dispatch to the

relating 10 " Supplies." They proceeded surely in the matter of the

AshbyTnd*^
supplies with a nobler aim, for the safety of your Majesty's

^^"hite - crown and person, and for the delivering the kingdom from

the oppression of French power, employed to set an unjust

pretender upon your Majesty's throne.

" These are good reasons for disposing of the people's money :

their liberties, and all that is valuable to them, depend entirely

upon the good success of the war ; and they have used, in all

ages, to part freely with their monej', for the defence of their

liberties and properties, and the removing of grievances and

oppressions.

" But this is the first time a House of Commons have made

use of their having given the people's money, as an argument

why the Prince should deny writs of right to the subject,

obstruct the course of justice, and deprive them of their

birthrights.

" On the six-and-twentieth day of February, the House of

Commons proceeded to carry on their resentments to greater

extremities ; and voted, " That the gentlemen who pleaded as

" counsel for the five prisoners, upon the returns of the writs

" of habeas corpus, and the agents and solicitors who assisted

*' them, were guilty of a breach of privilege :" and ordered

them to be taken into custody ; which order has been executed.

" This seems to be so great an excess, that it is hard to find

words proper for expressing it. When Cromwell committed

Mr. Maynard to the Tower, for assisting one Coney as his

counsel upon a habeas corpus, a celebrated author expresses

the detestation due to such a fact in these words :
" It was the

" highest act of tyranny that ever was seen in England ; it

" was shutting up the law itself close prisoner, that no man
" might have relief from or access to it.'

But,
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" But, as strange and unjustifiable as this appears, we beg Keportof

leave to take notice of another thing yet more irregular (if it
relathig"to*

be possible). While the matter was depending before your ^^^^''^^
"'^

Majesty, upon the petitions for writs of error ; after the House White.

of Commons had made an address to your Majesty, " That

" you would not give leave for the bringing writs of error,"

after your Majesty had, by your gracious answer, signified to

them, " That this matter, relating to the course of judicial

" proceedings, was of the highest importance ; and therefore

" your Majesty thought it necessary to weigh and consider

" very carefully what was proper for you to do ;" and after

they had voted to take this very answer of your Majesty s

into consideration ; the day following they ordered the fi^'e

prisoners to be removed from Newgate, and taken into the

custody of the Serjeant at Arms attending the House of Com-

mons ; and this order v as executed at midnight, w ith such

circumstances of severity and terror as has been seldom ex-

ercised towards the greatest oftenders.

" Your Majesty is the only proper judge how highly dis-

respectful this action is to your royal person and authority.

" But it concerns us to say, that such a proceeding tends

directly to the depriving the petitioners of that justice, which

they were endeavouring to obtain by means of the writs of

error.

" While your Majesty was deliberating how to put an end

to a matter, which they only had made difficult by an unrea-

sonable address, the House of Commons rightly apprehended,

that justice would prevail with your Majesty over all other

considerations ; and therefore (as far as possible to disappoint

the prisoners of the fruit they expected from these writs of

error, when granted) they transferred them in the mean time

to another prison.

" This
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" This practice of removing prisoners from one custody to

reulting'tr'
another, has been ever complained of as manifest oppression,

the Case of ^^fj most evidently destructive of the liberty of the subject.
Ashby and .... . .

White. It is a mischief provided against, in express words, by the Act

made in the reign of your royal uncle King Charles the Second,

for better securing the liberty of the subject, " That, if any

" person, being a subject of this realm, shall be committed

" to any prison, or in custody of any officer whatsoever, for

" any criminal or supposed criminal matter, the person shall

" not be removed from the said prison or custody, into the

" custod}^ of any other officer (unless it be by habeas corpus,

" or some other legal writ ;)" and this upon the great penalties

mentioned in that Act. Tlie penalties in the Act were new ;

but the law of England m as the same before the making of it.

The shifting of men from one prison to any other, while they

are using means in a course of law to recover their liberty,

is inexcusable cruelt}^ and against the plain rules of natural

justice ; for, by such artifices, imprisonments, however un-

lawful, might be made perpetual ; and the subject, as he was

at the point of being discharged from one prison, might be,

without end, removed to another.

" May it please your Majesty,

" Your dutiful subjects, the Lords spiritual and temporal,

were so solicitous to avoid any thing which might give a pre-

tence to interrupt the necessary and early provision for the war,

in order to improve the wonderful successes God had given to

your arms, that, though they were sensible the imprisonment

of these men, in the manner and upon the pretences above

mentioned, was a manifest attempt to elude the judicature of

Parliament, and of pernicious example to the liberty and

property of the subject, yet they forbore to take notice of

it, till they were in a manner enforced by petitions from the

prisoners.
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prisoners, presented the four-and-twentieth of February last, Report oi

and by the unjustifiable proceedings of the House of Commons J^htbg""^

the same day, which we have already mentioned to vour ^^e Case of
^ J J Ashby and

Majesty. White.

" But then the Lords found it absolutely necessary to enter

into a consideration of the whole matter, as it appeared to

them ; and, upon the seven-and-twentieth of February, they

came to the following resolutions :

" Resolved, That neither House of Parliament have

power, by any vote or declaration, to create to them-

selves new privileges, not warranted by the known laws

and customs of Parliament."

" Resolved, That every freeman of England, who ap-

prehends himself to be injured, has a right to seek

redress by action at law ; and that the commencing and

prosecuting an action at the common law, against any

person (who is not entitled to privilege of Parliament,)

is no breach of the privilege of Parliament."

'* Resolved, That the House of Commons, in committing

to the prison of Newgate John Paty, John Oviat, John

Paton, Henry Bass, and Daniel Home, for commencing

and prosecuting actions at the common law against the

late constables of Aylesbury, for not allowing their votes

in the election of members to serve in Parliament, upon

pretence that their so doing was contrary to a declara-

tion, a contempt of the jurisdiction, and a breach of

the privilege of that House, have assumed to themselves

alone a legislative authority, by pretending to attribute

the force of a law to their declaration ; have claimed

a jurisdiction not warranted by the Constitution ; and

have assumed a new privilege, to which they can show

no title by the law and custom of Parliaments ; and

have thereby, as far as in them lies, subjected the

rights
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White.

Uepoi t of rig-hts of Enp-lishmen, and the freedom of their persons.
Conferences & b ' V >

relating to to the arbitrary votes of the House of Commons/'

Ashby and
" Resolved, That every Enghshman, who is imprisoned bj

J any authority whatsoever, has an undoubted right, b^'

his agents or friends, to apply for, and obtain, a writ

of habeas corpus, in order to procure his hberty by

due course of law."

" Resolved, That for the House of Commons to censure

or punish any person for assisting a prisoner to procure

a writ of habeas corpus, or, by vote or otherwise, to

deter men from soliciting, prosecuting or pleading upon,

such writ of habeas corpus in behalf of such prisoner,

is an attempt of dangerous consequence, a breach of

the many good statutes provided for the liberty of the

subject, and of pernicious example, by denying the

necessary assistance to the prisoner upon a commit-

ment of the House of Commons, which has ever been

allowed upon all commitments by any authority

whatsoever."

" Resolved, That a writ of error is not a writ of grace, but

of right ; and ought not to be denied to the subject,

when duly applied for (though at the request of either

House of Parliament ;) the denial thereof being an

obstruction of justice, contrary to Magna Charta."

" These resolutions were delivered to the Commons, at a

conference the eight-and-twentieth of February, and they took

time to consider of them till the seventh of March ; upon

which day, at their desire, a second conference was had : and

though it was too apparent, by what was delivered by the

Commons at that conference (which consisted of injurious

invectives against the House of Lords, and tedious recitals of

precedents, in no sort applicable to the present subject of

debate) that their design was either to provoke the Lords to

such
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such a degree as might necessitate them to break off all corres- Report of

pondence, or, by engaging them in new matters, to draw things
re'iatfng"to^*

to such a length as might prevent the bringing these debates '|'\f
"^^ °!

to any issue during the session ; yet the Lords immediately White .

desired a free conference, Avhich was afterwards had with the

Commons.
" We are so desirous that your Majesty should be made

fully acquainted with all the passages relating to this dispute

between the two Houses, that we humbly beg leave to annex

to this our representation, what passed at the first and second

conferences ; and also (as far as we have been capable of recol-

lecting in so short a time) the substance of what was said at

the free conference, and in our debates, in maintenance of the

resolutions of the House of Lords.

" But we take it to be a duty necessarily incumbent on us,

to observe to your Majesty, the manner in which we have been

treated by the House of Commons at these conferences ; so

that from thence your Majesty, according to your great

wisdom, may judge to what such proceedings do naturally

tend. They told us, " That the judicature of the House of

" Lords was unaccountable in its foundation, and inconsistent

" with the Constitution." If they mean it so ancient that no

account can be given of its foundation, it is true, but there

is reason to believe it began with the Monarchy ; and we are

sure it has continued without interruption, unless during that

unhappy interval when a pretended House of Commons de-

stroyed the Church and the Monarchy, as well as the House

of Lords. As many ages as the Constitution of the English

government has lasted, this judicature has consisted with it,

and formed a noble and necessary part of it ; and therefore

these gentlemen will hardly be believed, against so long an

experience, " That it is inconsistent with the Constitution."

Vol. HL Q q « They
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iieportof " They also charge the Lords, in direct terms, with usurping

lekdng to tl^6 hearing appeals ; with making advances upon the Con-

^\^hb^*^"d^
stitution ; with contriving to bring liberty and property into

White. the bottomless and insatiable gulph of the Lords judicature,

and with direct reproaches us to the manner in which that

judicature has been exercised ; and, in the most contemptuous

way, told us, " They forbore to mention the instances, because

" they hoped we would reform."

" We desire no other judge but your Majesty, how such

a treatment of us becomes these gentlemen ; and we dare appeal

to all your subjects, for witnesses of the irreproachable manner

of administering justice in the House of Lords.

" We hope, the great displeasure the House of Commons

has conceived against us, may prove of some real service, and

of useful caution to your Majesty ; for it has drawn them

directly to own (what was but too visible before) that they

are aiming at more power, and a larger share of the ad-

ministration, than is trusted with them by the nature of our

government.

" They directly complained, " That, by the Constitution, the

" judicature in the last resort was not placed in the same hands

" with the legislature ;" though they cannot show it to be so,

in any country where the government is not arbitrary, and

the Prince's will the law. They have been long endeavouring

to break in upon the Lords share in the legislature, of which

we could mention too many instances to your Majesty, from

an ancient claim, " That aids to the Crown are to begin in

" the House of Commons, and that the Lords could not alter

" the sums." They have of late years pretended (but without

any reason, and against the known usage of Parliament) that

we could make no alterations in any parts of a money bill,

though it have no relation to the money : and upon that foot,

when
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when they have had a mind to get any thing passed into a Report of

law, of the reasonableness of which they have despaired to re°atrng"tcf^

convince the Lords, they have tacked it to a money bill, in 'he Case of
'' •' Ashbyand

order to put the Crown and the Lords under the unhappy White.

necessity, either to agree to a law they might think prejudicial

to the public, or to lose the money ; which, perhaps at that

time, was absolutely necessary to saving the kingdom.

" By this method they assume to themselves the whole

legislative authority ; taking in effect, the negative voice from

the Crown, and depriving the Lords of the right of deliberating

upon what is for the good of the kingdom. For this reason,

the Lords had, in a very solemn manner, resolved never to

suffer such impositions for the future, let the importance of

the bill be never so great. This resolution was well known

;

and yet, in this present session (as appears by the printed AOtes

of the eight-and-twentieth of November last) a great number

of the gentlemen of the House of Commons, to the manifest

danger of disappointing the supplies of the year, which must

have been the ruin of the whole confederacy, and delivering

up of Europe into the hands of France, made an attempt to

tack to the land tax a bill which had been rejected in two

precedent sessions of Parliament.

" Thus the House of Commons have formerly set on foot

several attempts against that share in the legislature which is

placed in the Lords ; but this is the first time they have pub-

lished their desire to be let into the judicature of Parliament.

" Whatever they would insinuate upon this occasion, we

desire not to meddle with the choice of the Commons repre-

sentatives ; we willingly leave that matter where it is ; and in

what manner it is exercised there, how impartially, and how

steadily, is so well known by experience to most parts of the

kingdom, and so universally understood, that the people will

Q Q 2 not
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Report of not be extremely desirous their estates and properties should be
Conferences , . , i • ^•

relating to suDject to such cletei'minations.

'a'^?"**^ j^ " It is not strange the free conference ended without success,
Ashby and o

_

'

White . when the Commons came to it with such a temper, as appears

by the votes of the eighth of March, made after they them-

selves had consented to the free conference : if those votes

had been published soon enough, it would ha\'e fully convinced

the Lords, how vain a thing it was to confer with them further

upon the matters in debate at the former conferences ; for, not

content with what they had done before, upon information that

their Serjeant had been served with two writs of habeas corpus,

returnable before the Lord Keeper, in behalf of Mr. Montagu

and Mr. Denton, two of the gentlemen M'ho had been of

counsel with the five prisoners, they came to a resolution, " That

" no Commoner, committed by them for breach of privilege,

" or contempt of the House, ought to be, by habeas corpus,

" made to appear before any other judicature," and required

their Serjeant to make no return, or yield any obedience, to

those writs ; and that, for such refusal, he had the protection

of the House of Commons.
" It has been always held the undoubted prerogative of the

Crown, to have an account of the reason why any subject is

deprived of liberty ; and it has ever been allowed, that, by the

known common law, it is the right of every subject under re-

straint, upon demand, to have his writ of habeas corpus, and

thereupon to be brought before some proper court, where it

may be examined, " Whether he be detained for a lawful

" cause ;" and the statutes made in the reign of your royal

grandfather and your royal uncle, have enacted, " That, in all

" cases, writs of habeas corpus be granted, and obeyed by the

" respective officers," upon great penalties.

" But these votes import a direct repeal of those laws, as to

all persons committed l)y the House of Commons. It is no

longer
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longer worth disputing, whether a person committed by them, Report oi

though for a tact which appears to be both lawful and necessary,
^^""tin^""^

may be delivered by any court ; for, by this new law, he shall 'he Case ot"

never be brought thither ; and the Serjeant is not only war- white.

ranted, but commanded openly, to contemn your Majesty's

royal writs of habeas corpus, brought upon the Act of the one-

and-thirtieth of King Charles the Second, which is an invasion

of your prerogative never before heard of in England.

" Your Majesty does not claim an authority to protect any

of your officers for disobeying a known law. The Habeas Corpus

Act, in times of imminent and visible danger, was, in the late

reign, suspended by Acts of Parliament for some short time ;

and yet, (so sacred was that law held) that those Acts passed

with great reluctancy ; and one of the arguments that prevailed

most, for agreeing to that temporary suspension, was, " That

" it would be an unanswerable evidence to all future times,

" that this Act could never be suspended afterwards by any

" less authority than that of the whole legislature." But we

live to see a House of Conmions take upon them to suspend this

law by a vote.

" They ordered, " That the Lord Keeper of your Great Seal

" should be acquainted with their resolutions, to the end the

" writs of habeas corpus may be superseded, as contrary to law

" and the privileges of their House." They are contrary to no

law, but that of these votes ; which surely are none of the laws

the Lord Keeper was sworn to observe.

But yet " he is to act at his peril." They have ordered this

law to be published to him by their Clerk.

" The Lord Keeper is a Commoner ; and, if he disobeys, 'tis

a breach of privilege ; and if they should carry it so far as to

order him into custody, he may seek, but is not to have relief

from any habeas corpus.

« We
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Conferences

relating to

the Case of

Ashbv and

White.

<( We humbly beg pardon of your Majesty, for this long

and melancholy representation ; which we could not avoid,

without being guilty of treachery to your Majesty, and to our

native country.

" The five persons immediately concerned are but poor men ;

but, we well know, your Majesty's justice and compassion ex-

tends itself to the meanest of your subjects.

" The matters in dispute are of the highest consequence ;

your Majesty's prerogative, the reverence due to laws, and the

liberties and properties of all the people of England, are con-

cerned, and at stake, if these encroachments prevail.

" We do not pretend to solicit your Majesty to put a stop

to these innovations ; your own wisdom will suggest the most

proper methods. We have endeavoured to do our duty, in

laying the whole matter before you.

" We humbly beg leave so far to resume what has been said,

as to present to your Majesty a short view of the unhappy con-

dition of such of your subjects as have right of giving votes for

choosing Members to serve in Parliament, which has hitherto

been thought a great and valuable privilege ; but, by the late

proceedings of the House of Commons, is likely to be made

only a dangerous snare to them, in case they, who may be here-

after chosen to serve in Parliament, shall think fit to pursue the

methods of this present House of Commons.

" If they refrain from making use of their right, in giving

their votes, they are wanting in their duty to their country, by

not doing their parts towards the choosing such representatives

as will use their trust for the good of the kingdom, and not

for the oppression of their fellow-subjects.

" If the officer, who has the right of taking the suffrages,

refuse to admit them to give their voles, they must either sit

down by it, and submit to be wrongfully and maliciously de-

prived
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prived of their rights ; or, if they bring their actions at law, Report of

in order to assert their rights and recover damages for the in- relating to

jury (as all other injured men may do in like cases,) they become ^\^*^*
°J

liable to indefinite imprisonment, by incurring the displeasure of White
.

those who are elected.

" If, being thus imprisoned, they seek their liberty by habeas

corpus (the known remedy of all other subjects) they do not

only tie their own chains faster, but bring all their friends and

agents, their solicitors and counsel, into the same misfortune

with themselves.

" If they think themselves to have received injury by the

judgment upon the habeas corpus, and seek relief by writ of

error (the known refuge of those who suffer by any wrong judg-

ment,) all that assist them in that matter are likewise to lose

their liberties for it ; and they themselves will be removed to

new prisons, in order to avoid the justice of the law.

" We humbly conclude with acquainting your Majesty,

That we have been informed, by the petition of two of the pri-

soners, that they have been long delayed (though they have

made their applications in due manner for writs of error). We
are under a necessary obligation, for the sake of justice, and

asserting the judicature of Parhament, to make this humble

address to your Majesty, That no importunity of the House of

Commons, nor any other consideration whatsoever, may prevail

with your Majesty to suffer a stop to be put to the known course

of justice ; but that you will be pleased to give effectual orders

for the immediate issuing of the writs of error."

" The substance of what was offered by the Lords, at

the first conference with the Commons :

" The Lords have desired this conference with the House of

Commons, in order to a good correspondence between the two

Houses ; which they will always endeavour to preserve.

" When
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Keportof " When either House of ParUament have apprehended the
Conferences t r ^ i- i

relating to proceeduigs 01 the other to be hable to exception, the ancient

Ariiby a^nd
parhamentary method hath been to ask a conference ; it being

^^ '"^^- ever supposed, that when the matters are fairly laid open and

debated, that which may have been amiss will be rectified ; or

else, the House that made the objections will be satisfied that

their complaint was not well grounded.

" Such hopes as these have induced the Lords to command
us to acquaint you, " That, upon consideration of the petition

of Daniel Home, Henry Bass, and John Paton, junior, and also

of the petition of John Paty and John Oviat, complaining to the

House of Lords, that they have been prisoners in Newgate for

about twehe weeks, upon several warrants signed by the Speaker

of the House of Commons, bearing date the fifth of December

last, for their having commenced and prosecuted actions at

common law against the late constables of Aylesbury, for not

allowing their votes at an election of Members to serve in

Parliament; which actions, they alleged, they were encouraged

to bring, by reason of a judgment given in Parliament, upon a

writ of error brought in the last session, by one Ashby against

White and others ; and also representing, by the same petitions,

what had been done by them respectively since their said

•ommitment, in order to obtain their liberty ; and praying the

consideration of the House of Peers upon the whole matter ; and

also upon consideration of a printed paper, intituled, " The
" Votes of the House of Commons," signed with the Speaker's

name, and dated the twenty-fourth of this instant February ;

the House of Lords found themselves obliged to come to several

resolutions, which they have commanded us to communicate to

you at this conference, and are as follow :

" 1. It is resolved by the Lords spiritual and temporal in

Parliament assembled, That neither House of Parliament

hath
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hath any power, by any vote or declaration, to create to Report of

themselves any new privilege that is not warranted by
rektfn"^""^

the known laws and customs of Parliament." the Case of

/• T-i 1 1
Ashby and

" 2. Resolved, That every freeman of England, who White.

apprehends himself to be injured, has a right to seek

redress by action at law ; and that the commencing and

prosecuting an action at common law, against any person

(not entitled to privilege of Parliament,) is no breach of

the privilege of Parliament."

" 3. Resolved, that the House of Commons, in com-

mitting to Newgate Daniel Home, Henry Bass, and John

Paton, junior, John Paty, and John Oviat, for com-

mencing and prosecuting an action at common law

against the late constables of Aylesbury, for not allowing

their votes in election of Members to serve in Parliament,

upon pretence that their so doing was contrary to a

declaration, a contempt of the jurisdiction, and a breach

of the privilege of that House, have assumed to them-

selves alone a legislative authority, by pretending to attri-

bute the force of a law to their declaration ; have claimed

a jurisdiction not warranted by the Constitution ; and

have assumed a new privilege, to which they can show

no title by the law and custom of Parliament ; and have

thereby, as far as in them lies, subjected the rights of

Englishmen, and the freedom of their persons, to the

arbitrary votes of the Hou^e of Commons."
" 4. Resolved, that every Englishman, who is imprisoned

by any authority whatsoever, has an undoubted right, by

his agents or friends, to apply for, and obtain, a writ of

habeas corpus, in order to procure his liberty by due

course of law."

" 5. Resolved, That for the House of Commons to censure

or punish any person, for assisting a prisoner to procure

Vol. III. R R a writ
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Report of ^ '^^i* ^^ habeas corpus, or, by vote or otherwise, to

Conferences deter 111611 from sohcitiiig, prosecuting, or pleading upon,

the Case of such wHt of habeas corpus, in behalf of such prisoner,

White ^^ ^^ attempt of dangerous consequence, a breach of the
' many good statutes provided for the liberty of the sub-

ject, and of pernicious example, by denying the necessary

assistance to the prisoner, upon a commitment of the

House of Commons ; which has ever been allowed, upon

all commitments by any authority whatsoever."

" 6. Resolved, That a writ of error is not a writ of grace,

but of right ; and ought not to be denied to the subject,

when duly applied for (though at the request of either

House of Parliament ;) the denial thereof being an

obstruction of justice, contrary to Magna Charta."

" In these resolutions, the House of Lords have expressed

that regard and tenderness which they have always had, and

will ever maintain, for the rights of the people of England, and

for the liberties of their persons ; and also their zeal against all

innovations to the prejudice of the known course of the law,

whereupon the happiness of our Constitution does depend : and

they hope that, upon recollection, the House of Commons will

be of the same opinion, in all the particulars resolved by the

Lords, and agree with their Lordships therein."

The substance of what was offered by the Commons, at

the second Conference with the Lords :

" The Commons have desired this conference with your

Lordships, in order to preserve that good correspondence

between the two Houses, which the Commons shall always

endeavour sincerely to maintain ; and which is so particularly

necessary at this time of common danger, that the Commons

would not engage in any thing that looks like a dispute with

your
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your Lordships, were it not for the necessity of vindicating, Report of

from a manifest invasion, the privileges of all the Commons of
^°"/!'^'"^""'

England (with which the House of Commons is intrusted ;)
^^^ <=^* °f

even those privileges which are essential, not only to the well- White.

being, but to the very being of an House of Commons ; and

the preventing the ill consequences of those misunderstandings,

which, if they are not speedily removed, must otherwise inter-

rupt the happy conclusion of this session, and the proceedings

of all future Parliaments.

" It was this consideration alone has so long prevailed with

the House of Commons, not to insist on due reparation, for

those violent and unparliamentary attempts made by your

Lordships upon their rights and privileges at the end of the last

session of Parliament ; but to apply themselves to the giving

the speediest dispatch to those supplies, which her Majesty so

earnestly recommended from the throne ; which are so necessary,

to enable her Majesty to pursue the advantages that have been

obtained against the common enemy, by the great and glorious

successes of her Majesty's arms, and which are now delayed in

your Lordships House in so unusual a manner.

The Commons do agree with your Lordships, " That, when
" either house of Parliament have apprehended the proceedings

" of the other to be liable to exception, the ancient parliamentary

" method has often been to ask a Conference ; because it ought

" to be supposed, that when the matters are fairly laid open,

" and debated, that which may have been amiss will be rectified
;

" or else, the House that made the objections will be satisfied

" that their complaint was not well grounded :" but your

Lordships seem so little to desire to have matters fairly laid open

and debated, that, to the great surprise of the Commons, when

your Lordships have invited them to a conference about some

ancient fundamental liberties of the kingdom, they found only

the ancient and fundamental rights of the House of Commons,

R R 2 and
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Report of and their proceedings censured, and treated in a manner unknown

relatfne"to^
to former Parliaments ; and that your Lordships had anticipated

'^^v,h**^ °I
"^^^ debates, by dehvering positive resolutions : and these pro-

White, ceedings of your Lordships, grounded only upon the petitions

of criminals, that had fallen under the just censure and dis-

pleasure of the Commons, and upon a printed paper, which

was not regularly before your Lordships.

" Though this manner of proceeding, as well as the matter of

your Lordships resolutions, might have justified the House of

Commons in refusing to continue conferences with your Lord-

ships, as their predecessors have done upon less occasions ; and

though the Commons cannot submit their privileges to be de-

termined or examined by your Lordships, upon any pretence

whatsoever ; yet, that nothing may be wanting on their part to

induce your Lordships to retract these resolutions, they proceed

to take them into their consideration.

Your Lordships first resolution is (videlicet :)

" That neither House of Parliament hath any power by

any vote or declaration, to create to themselves any new

privilege, that is not warranted by the known laws and

customs of Parliament."

" As the Commons have guided themselves by this rule, in

asserting their privileges ; so they wish your Lordships had ob-

served it in all your proceedings. This had entirely taken away

all colour for disputes between her Majesty's two Houses of Par-

liament, and many just occasions of complaint from those the

Commons represent. This would effectually put an end to that

encroachment in judicature, so lately assumed by your Lordships,

and so often complained of by the Commons ; we mean, the

hearing of appeals from courts of equity in your Lordships House.

This would have hindered the bringing of original causes before

your Lordships ; and your unwarrantable proceedings upon the

petition of Thomas Lord Wharton, complaining of an order of

the
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the court of Exchequer, bearing date the fifteenth of July, 1701, Report of

for fiUng the record of a survey of the honour of Richmond and relating to

lordship of Middleham, in the county of York : an attempt which 'I'lP^ ^j^

(contrary to the ancient legal judicature of Parliament, hereto- White.^
^

fore exercised for the relief of the subject, oppressed by the power

of the great men of the realm) was, in favour of one of your own
body, to suppress a public record, which all her Majesty's sub-

jects had an undoubted right to make use of: an attempt that

tends to render all fines and recoveries, and other records (upon

which estates and titles depend) precarious; and, consequently,

subjects the rights and properties of all the Commons of England

to an illegal and arbitrary power.

" A due regard to the same rule would have prevented your

Lordships entertaining the petitions mentioned at the last con-

ference ; which set forth,

" That the Lords having given judgment, in the case of Ashby
and White ; (videlicet)

" That, by the known laws of this kingdom, every free-

holder, or other person having a right to give "his vote at

the election of Members to serve in Parliament, and being

wilfully denied or hindered so to do, by the officer who
ought to receive the same, may maintain an action in the

Queen's courts against such officer, to assert his right, and

recover damages for the injury ;" The petitioners there-

upon brought the like actions in their own cases.

" Whereby an extra-judicial vote of your Lordships is stated

as a judgment of Parliament, and standing law, in that case

;

your Lordships having no foundation for the entertaining such

petitions unless that, after having assumed to yourselves the

hearing of appeals from courts of equity, you would now bring

appeals to your Lordships from the proceedings of the Commons,
who are not accountable to your Lordships for them."

Your
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Your Lordships second resolution is

;

" That every freeman of England, who apprehends himself

to be injured, has a right to seek redress by action at law;

and that the commencing and prosecuting an action at

common law against any person (not entitled to privilege of

Parliament) is no breach of the privilege of Parliament."

" To which the Commons say. That every Freeman, and every

subject of England, has a right to seek redress for any injury

;

but then such person must apply for that redress to the proper

court, which hath, by ancient laws and usage, the cognizance of

such matters : for, should your Lordships resolution be taken as

an universal proposition, all distinction of the several courts,

(videlicet) common law, equity, ecclesiastical, admiralty, and

other courts, will be destroyed ; and in this confusion of juris-

diction, the High Court of Parliament is involved, in your

Lordships resolution.

" However, the Commons conceive it no wonder your Lord-

ships should favour the universal proposition, " That all rights

" whatsoever are to be redressed by actions at law," Avhen your

Lordships pretend to have the last resort in cases ofjudicature by

writs of error, so that your Lordships are in this only extending

your own judicature, under the colour of a regard and tenderness

for the rights of the people, and liberties of their persons.

The Commons are surprised to find your Lordships assert

" That the commencing and prosecuting an action against a

" person not entitled to privilege of Parliament, is no breach of

" the privilege of Parliament," since it is most certain, that to

commence and prosecute an action, which would bring any mat-

ter or cause, solely cognizable in Parliament, to the examination

and determination of any other court, is more destructive to the

privileges of Parliament, than to commence and prosecute an

action against a person only who is entitled to such privilege.

" That
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" That some matters and causes are solely cognizable in Par- Report of

liament, hath ever been allowed by the sage judges of law, and relating to

is evident from many precedents; and to bring such causes to
Ashbv^aiid

the determination of other courts, strikes at the very foundation ^hite
.

^

of all parliamentary jurisdiction, which is the only basis and

support even of that personal privilege to which the Members
of either House of Parliament are entitled ; and, consequently,

to commence and prosecute any action, whereby to draw such

causes to the examination of other courts, is equally a breach of

the privilege of Parliament, whether the defendant, against

whom such action is brought, is entitled to the privilege of Par-

liament or not ; which, besides the nature and reason of the

thing, is fully evident from the constant usage of each House of

Parliament, in committing for contempts only against their

respective bodies, as appears from many precedents upon the

Journals of both Houses."

Your Lordships third resolution is thus ; (videlicet)

" That the House of Commons in committing to Newgate

Daniel Home, Henry Bass, and John Paton, junior, John

Paty and John Oviat, for commencing and prosecuting

an action at common law against the constables of Ayles-

bury, for not allowing their votes in election of Members
to serve in Parliament, upon pretence that their so doing

was contrary to a declaration, a contempt of the juris-

diction, and a breach of the privilege, of that House,

have assumed to themselves alone a legislative authority,

by pretending to attribute the force of a law to their decla-

ration, have claimed a jurisdiction not warranted by the

constitution, and have assumed a new privilege, to which

they can show no title by the laws and customs of Parlia-

ment; and have thereby, as far as in them lies, subjected

the rights of Englishmen, and the freedom of their Per-

sons, to the arbitrary votes of the House of Commons."
" In
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Report of " In answer to which the Commons affirm, that the said
Conferences . .

"
. . 111

relating to Commitment IS justined by ancient precedents, and by the usage

AshbvMid ^'^^^ customs of ParUament, which is the law of Parhament, and
^^'^^^<^- the rule by which either House ought to govern their proceed-

ings ; and that the terms of " assuming to themselves alone a

" legislative authority of attributing the force of a law to their

" declaration, of claiming a jurisdiction not warranted by the

" Constitution, of assuming a new privilege, to which they can

" show no title by the law and custom of Parliament, and of

" arbitrary votes," are more applicable to this resolution of your

Lordships, which hath no one precedent to justify it.

" According to the known laws and usage of Parliament, it is

the sole right of the Commons of England, in Parliament as-

sembled, (except in cases otherwise provided for by Act of Par-

liament) to examine and determine all matters relating to the

right of election of their own Members.

" And, according to the known laws and usage of Parliament,

neither the qualification of any elector, nor the right of any per-

son elected, is cognizable or determinable elsewhere than before

the Commons of England, in Parliament assembled, excepting

such cases as are specially provided for by Act of Parliament.

" And, were it otherwise, the mayors, bailiffs, and other offi-

cers, who are obliged to take the poll at elections, and make a

return thereupon, would be exposed to multiplicity of aclions,

vexatious suits, and insupportable expenses ; and such officers

would be subjected to different and independent jurisdictions,

and inconsistent determinations, in the same case, without relief.

" And the exercise of this power by the House of Commons

is warranted by a long uncontested possession, and confirmed by

the Act that passed 7° & 8° Gul. Tertij, cap. 7- And the House

of Commons must be owned to be the only jurisdiction that can

allow the elector his vote, and settle and establish the right of

it ; the last determination in that House being, by that Act of

Parliament,
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Parliament, declared to be the standing rule for the right of Report of

election in each respective place.
rehttn^""*

" Nor can any elector suffer either injury or damage by the ^^^ ^^^^ °^

officer's denying his vote ; for, when the elector hath named the ^^'"te-

person he would have to represent him, his vote is effectually

given, both as to his own right and privilege, and as it avails the

candidate in his election, and is ever allowed when it comes in

question in the House of Commons, whether the officer had any
regard to it or no.

" In the beginning of the Parliament held the 28th Eliz.

Mr. Speaker acquaints the House, " That he had received, by the
" Lord Chancellor, her Majesty's pleasure, That she was sorry

" the House was troubled with the matter of determinino- the

" choosing and returning of knights for the county of Norfolke ;

" that it was improper for the House to meddle in it, which was
" proper for the Lord Chancellor, whence the writs issued out,

" and whither they were returnable ; that her Majesty had ap-

" pointed the Lord Chancellor to confer therein with the Judges,

" and, upon examining the same, to set down such course as to

" justice and right should appertain."

" November 9th. A committee was appointed to examine and

state the circumstances of the return of the knights for the

county of Norfolke.

" And on Friday, November 11th, Mr. Cromwell reports the

case of the Norfolke election very largely; in which report are

these following resolutions

:

" 1 . That the said writ was duly executed :

" 2. That it was a pernicious precedent, that a new writ

should issue without the order of this House

:

" 3. That the discussing or judging of this, and such like

differences, only belonged to the said House

:

" 4. That, though the Lord Chancellor and Judges are

Vol. in. S s competent
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iiepuit ot competent judges in their courts, they are not so in
Conferences

t-» t
relating to rarliament

:

As^h?'an?
" 5- That it should be entered in the Journal Book of the

^v^'i'e.
^

House, " That the first election is good ; and that

" the knio-hts then chosen were received and allowed
'to'

" as Members of the House, not out of any respect

" the House had or gave to the Lord Chancellor's

" judgment therein passed, but merely by reason of

" the resolution of the House itself, by which the

" said election had been approved :"

" 6. That there should be no message sent to the Lord

Chancellor, not so much as to let him know what

was done therein, because it was derogatory to the

power and privilege of the said House.

It also appears, " That Sir Edmond Anderson, Lord Chief

Justice of the Common Pleas, was acquainted, " That the expla-

" nation and ordering of the cause appertained only to the cen-

" sure of the House of Commons, not to the Lord Chancellor

" and the Judges ; and that they should take no notice of their

" having done any thing in it."

" Accordingly Mr. Farmer and Mr. Gresham were received

into the House, and took the oaths ; being admitted only upon

the censure of the House, not as allowed by the Lord Chancellor

or the Judges ; and so ordered to be set down and entered by

the Clerk.

" And this right of the Commons to determine their own

elections has never been disputed since the case of Sir Francis

Goodwyn, 1st Jac. I. when the Lords would have inquired inlo

the proceeding of the House of Commons upon liis election.

But the Commons then told their Lordships, " It did not stand

" with the honour of the House to give account to their Lord-

" ships of any of their proceedings or doings."

" And
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" And in the reasons of their proceedings in that case, which Report of

they laid by petition before the King, among other things they relating to

say, " They are a part of the body to make new laws ; yet for
a'^i^IJ^^'^,^'^

" any matter of privileges of their House, they are, and ever \vhue
^

" have been, a court of themselves, of sufficient power to dis-

" cern and determine without the Lords, as the Lords have

" always used to do theirs without them."

" In which reasons, as well as in their apology afterwards to

that Prince, the House of Commons did, above a hundred years

since, so clearly, and with so much strength of reason, assert their

rights in the matter of the election of their Members, that the

Commons think it their duty to resist all attempts whatsoever

to invade them.

" And, upon this occasion, it may not be improper to cite the

opinion the House of Commons had of the Judges intermeddling

in matters of their elections, as they have delivered it in the

aforesaid apology, in these words (videlicet)

:

" Neither thought we that the Judges opinion (which yet

in due place we greatly reverence) being delivered with

the common law (which extends only to inferior and

standing courts) ought to bring any prejudice to this

High Court of Parliament ; whose power, being above

the law, is not founded on the common laws ; but they

have their rights and privileges peculiar to themselves."

" When the Earl of Shaftesbury was Lord Chancellor, writs

issued, during a prorogation of Parliament, for electing Mem-

bers in the room of those that were dead ; the King himself was

so cautious, as to the regularity of this proceeding, and had so

much regard to the privileges of the House of Commons, that,

at the next session of Parliament, 5" February 1672, he spoke

to the Commons from the throne, in these words :

" One thing I forgot to mention, which happened during this

prorogation. I did give orders for the issuing some writs

S s 2 for
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iteport of for the election ofMembers, instead of those that are dead,

relating to that the House might be full at their meeting ; and I am

'^shb^^and'
mistaken if this be not according to former precedents.

^^'lite. But I desire you will not fall to other business till you

have examined that particular ; and I doubt not but

precedents will justify what is done. I am as careful

of all your privileges as of my own prerogative.

" 6th February, 1672, the House of Commons took that mat-

ter into consideration ; and several precedents being cited, and

the matter at large debated, and the general sense and opinion

of the House being, " That, during the continuance of the

" High Court of Parliament, the right and power of issuing

" writs, for electing Members to serve in this House, in such

" places as are vacant, is in this House ; who are the proper

" judges also of elections and returns of their Members."
" Thereupon it was resolved, " That all the elections upon

" the writs issued since the last session are void ; and that

" Mr. Speaker do issue out his warrant to the Clerk of the

" Crown to make out new writs for those places." Which was

done accordingly.

" No other court than the House of Commons hath ever had

the determination of the elections, or any cognizance of such

causes, except where by Acts of Parliament directed. And such

an action as those against the late constables of Aylesbury, to

bring the right of voting in an election in question in the courts

of law, is a new invention, never heard of before ; which (as new

devices in the law are generally attended with inconveniences

and absurdities) was plainly to subject the elections of all the

Members of the House of Commons to the determination of

other courts.

" This undoubted privilege and jurisdiction, the Commons
think, will warrant these commitments, if the late declaration

(which
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(which is agreeable to, and cannot lessen, their ancient right) Report of

had never been made. S:Sgur
" For it is the ancient and undoubted right of the House of ''"' ^'^^^ '''

. ,
° Ashby and

Commons to commit for breach of pri\ ilege ; and the instances White,

of their committing persons (not members of the House) for

breach of privilege, and that to any of her Majesty's prisons,

are ancient, so many, and so well known to your Lordships,

that the Commons think it needless to produce them.

" And it being the privilege of the House of Commons, to

have the sole examination and determination of all causes re-

lating to their elections as aforesaid;

" It follows, that any attempt to draw such causes to the

determination of any other court is a breach of the privilege

of the House of Commons, for which the person offending may
be committed by the Commons.

" And here we cannot but take notice of that unreasonable,

as well as unnatural, insinuation, whereby your Lordships

endeavour to separate the interests of the people from their

representatives in Parliament ; who pretend to no privileges

but upon their account, and for their benefit ; and are sorry

to say, they are thus severely reflected on by your Lordships,

for no other reason but for their interposing to prevent the

rights of the people, and their liberties, from your Lordships

arbitrary determinations."

Yoar Lordships fourth resolution is,

" That every Englishman, who is imprisoned by any

authority whatsoever, has an undoubted right, by his

agents or friends, to apply for, and obtain, a writ of

habeas corpus, in order to procure his liberty, by due

course of law."

" The Commons do not deny that every Englishman, who is

imprisoned by any authority whatsoever, has an undoubted right

to apply, by his agents or friends, in order to procure his liberty

by
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Kei)oi t ot by due course of law, provided such application be made to the
Conteiences ''

_
'

.

relating to proper place, and in a proper manner ; as, upon the commit-

Ashbv and ments of the House of Commons (which sometimes are not, as

^^^'^^; other commitments, in order to bring to trial, but are, in cases

of breach of privilege and contempt, the proper punishment

of the House of Commons), the application ought to be to that

House.

" The Commons are so willing to allow and encourage every

Englishman to apply, by his friends or agents, to obtain a writ

of habeas corpus, in order to procure his liberty by due course

of law, that they have not censured any person merely for

applying for such writ of habeas corpus, even in cases where by

due process of law the prisoners cannot be discharged ; for the

Commons must observe, that in many cases a prisoner cannot,

upon a writ of habeas corpus, obtain his liberty, as in cases of

commitment in execution, or for contempt to any court of record,

or by virtue of mesne process, or the like ; and in the act of

habeas corpus several cases are expressly excepted.

" And that no person, committed for any contempt or breach

of privilege by the House of Commons, can be discharged upon

a writ of habeas corpus, or by any other authority than that of

the House, during that session of Parliament, is plain from the

following precedents :

" 23 Maii, 1° Jac. I. Jones the prisoner to be sent for hither,

and to attend his discharge from the House.

" That the prisoners committed by us cannot be taken from

us, and committed by any other.

" In May 1675, the House of Commons having resolved,

" That there lay no appeal to the judicature of the Lords from

" courts of equity, and that no Member of the House should

" prosecute any appeal from any court of equity before the

" House of Lords," Seijeant Pemberton, Serjeant Peck, Sir John

Churchill, and Charles Porter, Esquire, were committed to the

custody
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custody of the Serjeant of the House, for breach of privilege, in Report of

Coil tcrpncGS
having been of counsel at the Bar of the House of Lords, in the relating t..

prosecution of a cause depending upon an appeal, wherein Mr.
'^'sJ^^a,,^'

Daimahoy, a Member of the House of Commons, was concerned. ^Vime.

But the Serjeant having been by force prevented keeping them

in custody, the Commons did, the 4th June 1675, acquaint the

Lords, at a conference, as foUoweth (videlicet)

:

" We are further commanded to acquaint you, That the

enlargement of the persons imprisoned by order of the

House of Commons, by the Gentleman Usher of the Black

Rod, and the prohibition, with threats, to all officers and

other persons whatsoever, not to receive or detain them,

is an apparent breach of the rights and privileges of the

House of Commons ; and they have therefore caused them

to be retaken into the custody of the Serjeant at Arms,

and have committed them to the Tower."

" The said counsel were afterwards committed to the Tower

for a breach of privilege, and contempt of the authority of the

House.

" And the House being informed, " That the Lords had
" ordered writs of habeas corpus for bringing the counsel to

" the Bar of their House," the Commons passed the following

resolutions :

" On 7th June, 1675, Resolved, nemine contradicente,

That no person, committed for breach of privilege by

order of this House, ought to be discharged, during the

session of Parliament, but by order or warrant of this

House.

*' Resolved, nemine contradicente. That the Lieutenant

of the Tower, in receiving and detaining in custody

Sir
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Sir John Churchill, Serjeant Peck, Serjeant Pemberton,

and Mr. Porter, performed his duty according to law ;

and for so doing he shall have the assistance and

protection of this House.

" Resolved, nemine contradicente. That the Lieutenant of

the Tower, in case he hath received, or shall receive, any

writ, warrant, order or commandment, to remove or

deliver any person or persons committed for breach of

privilege, by any order or warrant of this House, shall

not make any return thereof, or yield any obedience

thereunto, before he hath first acquainted this House,

and received their order and directions how to proceed

therein.

" Ordered, That these resolutions be immediately sent to

the Lieutenant of the Tower."

" Afterwards the Lieutenant of the Tower gave the House

an account, " That he had refused to deliver the Counsel, upon

" the Lords order, signified to him by the Black Rod, because

" they were committed by this House ; and that, after he had

" received the votes of this House, he had writs of habeas

" corpus brought him, to bring the Counsel to the House of

" Lords at ten of the clock the next morning ;" and humbly

craved the direction of the House what to do.

" Mr. Speaker intimated to him, " He should forbear to

" return the writs."

" And the House came to several other resolutions

:

" 9th June, 1675. Resolved, nemine contradicente. That

no Commoner of England, committed by order or war-

rant of the House of Commons, for breach of privilege,

or contempt of that House, ought, without order of

that House, to be, by any writ of habeas corpus, or

other authority whatsoever, made to appear and answer,

and do and receive a determination in the House of

Peers,
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Peers, during the session of Parliament wherein such Report of

person was committed. mI^T
" Resolved, nemine contradicente. That the order of the ^^^ ^^^^ °^

Ashby and

House of Peers, for the issuing out of writs of habeas White.

corpus, concerning Serjeant Peck, Sir John Churchill,

Serjeant Pemberton, and Mr. Charles Porter, is insuf-

ficient and illegal ; for that it is general, and expresses

no particular cause of privilege, and commands the

King's great seal to be put to writs not returnable before

the said House of Peers.

" Resolved, nemine contradicente. That the Lord Keeper

be acquainted with these resolutions, to the end that the

said writ of habeas corpus may be superseded, as con-

trary to law, and the privileges of this House.

" Resolved, nemine contradicente, That a message be sent

to the Lords to acquaint them, " That Serjeant Peck,

" Sir John Churchill, Serjeant Pemberton, and Mr.
" Charles Porter, were committed, by order and war-

" rant of this House, for breach of the privilege, and
" contempt of the authority, of this House."

" 22d March, 1697- Charles Duncombe, Esquire, having

been committed by order of this House, and afterwards dis-

charged by order of the House of Lords, without the consent

of this House ;

" Resolved, That no person, committed by this House, can,

during the same session, be discharged by any other

authority whatsoever.

" Resolved, That the said Charles Duncombe be taken into

the custody of the Serjeant at Arms attending this

House."

" These are some instances, among many others that might

be produced upon this occasion ; and the last cannot but be

Vol. in. T T particularly
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Ashby and o^ the Commons.
^^^'^^ -

,
Your Lordships fifth resolution (videlicet) :

" Resolved, That for the House of Commons to censure or

punish any person for assisting a prisoner to procure a

writ of habeas corpus, or, by vote or otherwise, to deter

men from soliciting, prosecuting, and pleading upon,

such writs of habeas corpus, in behalf of such prisoner,

is an attempt of dangerous consequence, a breach of

the many good statutes provided for the liberty of the

subject, and of pernicious example, by denying the

necessary assistance to the prisoner upon a commitment

of the House of Commons, which has ever been allowed

upon all commitments by any authority whatsoever
:"

" The Commons take this to be another instance of your

Lordships breach of your own rule : Your Lordships being no

judges of their privileges ; though, by this resolution, you seem

to make a judgment, without having heard, and knowing, what

the Commons have to allege for them.

" This attempt, therefore, in your Lordships, is of danger-

ous consequence, tending to a breach of the good understand-

ing between the two Houses, and of most pernicious example.

The Commons late proceedings, in censuring and punishing the

Counsel that have pleaded upon the return of the writs of

habeas corpus in behalf of these prisoners, if duly considered,

is a great instance of the temper of the House of Commons.

For this House did not interpose when the prisoners applied to

the Lord Keeper and the Judges to be bailed ; and had the

lawyers shown so much modesty as to have acquiesced in the

opinion of the Lord Keeper and all the Judges, that these pri-

soners were not bailable by the statute of habeas corpus, the

Commons had never taken any notice of it ; but they could not

rest
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rest satisfied witliout bringing on again this case : and the liepoit of

privileges of the Commons were, with great hcentiousness of relating to*

speech, denied and insulted in open court, not with any hope or ^^^ 9^^^ °^

prospect of relief of the prisoners (who in this whole proceedr ^^'litt.

ing have apparently been only the tools of some ill-designing

persons, that are contriving every way to disturb the freedom

of the Commons elections), but in order to vent these new

doctrines against the Commons of England, and with a design

to overthrow their fundamental rights. And, after so much in-

veteracy shown to the Commons, they could not do less than

declare the abettors, promoters, countenancers, or assisters, of

a prosecution so carried on, to be guilty of conspiring to make

a difference between the two Houses of Parliament, to be dis-

turbers of the peace of the kingdom, and to have endeavoured,

as far as in them lay, to overthrow the rights and privileges of

the Commons of England in Parliament assembled.

" And the Commons, in committing the lawyers, have only

done that right to their body, which your Lordships have fre-

quently practised in cases of personal privilege, where any single

Member of -your Lordships House is concerned.

Your Lordships last resolution (videlicet) :

" That a writ of error is not a writ of grace, but of right,

and ought not to be denied to the subject, when duly

applied for (though at the request of either House of

Parliament), the denial thereof being an obstruction of

justice, contrary to Magna Charta."

" The Commons shall not enter into any consideration,

whether a writ of error is of right or of grace ; they conceiving

it not material in this case, in which no writ of error lies : nor

was ever any writ of error brought or attempted in the like

case before ; and the allowing it in such cases would not only

subject all the privileges of the House of Commons, but the

T T 2 liberties
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Aehbrand
" ^^^ when your Lordships exercise of judicature upon writs

^^1^ ,
of error is considered, how unaccountable in its foundation

how inconsistent it is with our Constitution (which in all other

respects is the wisest and the happiest in the world), to suppose

the last resort in judicature and the legislature to be differently

placed

:

" And when it is considered how that usurpation in hearing

of appeals from courts of equity, so easily traced, though often

denied and protested against, yet still exercised, and almost

every session of Parliament extended :

" It is not to be wondered, that, after the success your

Lordships have had in these great advances upon our Con-

stitution, you should now at once make an attempt upon the

whole frame of it, by drawing the choice of the Commons
representatives to your determination ; for that is a necessary

consequence, from your Loi'dships encouraging the late actions,

and your countenancing a writ of error, which, if allowed upon

such a proceeding, might as well be introduced upon all acts

and proceedings of courts or magistrates of Justice. And

though the present instance has been brought on under the

specious pretence of preserving liberty, it is obvious, the same

will as well hold to control the bailing and discharging pri-

soners in all cases.

" And the Commons cannot but see how your Lordships

are contriving, by all methods, to bring the determination of

liberty and property into the bottomless and insatiable gulph

of your Lordships judicature ; which would swallow up both

the prerogatives of the Crown, and the rights and liberties of

the people ; and which, your Lordships must give the Com-

mons leave to say, they have the greater reason to dread, when

they
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they consider in what manner it has been exercised ; the Report of

instances whereof they forbear, because they hope your Lord- relating""^

ships will reform ; and they desire rather to compose the old, 'y^.^''^^ ^'

than to create any new, differences. White.

" Upon the whole, the Commons hope, that, upon due

consideration of what they have laid before your Lordships,

you will be fully satisfied they have acted nothing in all these

proceedings but what they are sufficiently justified in, from

precedents, and the known laws and customs of Parliament

;

and that your Lordships have assumed and exercised judicature

contrary to the known laws and customs of Parliament, and

tending to the overthrow of the rights and liberties of the

people of England."

" Some of the arguments that Mere made use of by the

Lords, in their debates, and at the free conference, to

maintain their own resolutions, and answer the objections

of the Commons.

The House of Commons made two objections to the manner

in which the Lords proceeded at the first conference. They

said, " They had anticipated all debates, by delivering positive

" resolutions ; whereas this is the proper and ordinary method
" of proceedings between the two Houses : When one House
" has formed an opinion, they communicate it to the other, to

" the end that if it be found reasonable it may be approved

;

" or if upon examination it be disliked, the causes of the

" disagreement may be shown, in order to convince the other

" House of their mistake."

" The second objection made to the manner of the Lords

proceedings was, " That the resolutions were grounded upon

" the petitions of criminals, who had fallen under the just

" displeasure of the Commons ; and upon a printed paper,

" not regularly before the House of Lords."

" As
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'As^by Md^ and not the persons of the petitioners. And, as to the second

^^hite. part, the Lords said, " The printed paper, mentioned by the

Commons, was the votes of the House of Commons, of the

24th of February, signed by the Speaker. If the Commons

had disowned that paper there had been some weight in this

objection ; but, if they think it regular to print and pubhsh

their votes to the people, the Lords will always think it regular

to take notice, and make use of those papers, as they see

occasion. And it seemed strange for the Commons to object

to the taking notice of their votes, when the only colour they

have hitherto pretended for their first displeasure at the five

prisoners was, that they did not take notice of some votes of

theirs (which they call their declaration) made during their last

session. And the printing their votes is the only method they

have yet taken for the promulgation of the new laws they take

upon them to make.

" The Lords had no occasion to say any thing in defence

of their first resolutions, because the Commons did not think

fit to avow in words, that they had a power to create new

privileges by their votes ; though they have manifestly at-

tempted it in practice, and particularly in the case of the

five prisoners.

" As to the unjust reflections which the Commons made upon

the House of Lords, as if they had entertained original causes,

and were guilty of some encroachments in hearing appeals from

courts of equity ;

" The Lords avowed their claim of a jurisdiction in hearing

and determining appeals from courts of equity ; and could

show a continued exercise of it, more ancient than the deter-

mination of elections in the House of Commons, which yet

the Lords do not go about to call in question. But they

deny
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deny their having meddled with any original causes, or that Repon of

the case particularly mentioned by the Commons was at all ot rehtbgTo^

that nature :
*^^, ^^'^ ""^

Ashby and
" The Lords did not understand what the Commons meant, White .

by saying " the Lords had founded their second resolution

" upon an extra-judicial vote." The judgment in the case of

Ashby and White was given with great deliberation, and

founded upon undeniable reasons, and unquestionable autho-

rities ; and the Lords condescended so far in tliat matter as

to direct the state of that case, and the grounds of that judg-

ment, to be drawn up and printed.

" The second resolution of the Lords consists of two

assertions

:

" First, That every man, who apprehends himself to be

injured, has a right to seek redress by action at law.

" Secondly, That the prosecuting actions at the common

law, against any Pei'son not entitled to privilege of

Parliament, is no breach of privilege."

" What the Commons objected to the universality of the

first part of that resolution, as if it would destroy all dis-

tinctions of courts, and make a confusion of jurisdictions, did

arise only upon a plain mistake. The Lords mentioned actions

in general, without confining what they said to actions at com-

mon law, or affirming that actions for all sorts of injuries may

be brought in any one court.

" As to the insinuation, " That the Lords had no other

" aim than to extend their own jurisdiction, by the seeming

" regard and tenderness they showed for the rights and

" liberties of the people ;" the answer is, " The only just

" way of interpreting men's meaning is by observing ^^hat

" they act."

" The Lords have acted with true regard to liberty and

property on this occasion, as well as in all others. They have

voluntarily
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Report of Voluntarily owned themselves to be restrained ; at the same

relatin'g'to
^ time they desire the Commons not to go about to create new

the Case of privileges : the Lords claimed nothing; new ; and the Commons
Ashby and

. .

White. cannot with reason desire them to give up what the law and

the Constitution have placed in them, the judicature in the

last resort.

" The principal thing insisted upon by the House of Com-

mons against this resolution was, " That there are privileged

cases, as well as privileged persons ;" but they did not

think fit to give any instances of such privileged cases as were

any ways applicable to the matters in dispute ; that is, that

were so entirely of the cognizance of the House of Commons,

that the bringing an action at common law in those cases was

a contempt to the House of Commons : and, unless that could

be done, this distinction of privileged cases from privileged

persons will have no weight to justify the qommitment of the

five Aylesbury men. If men mistake, and bring actions in

Westminster Hall for matters cognizable in Parliament, so that

they can have no relief in the courts below ; it does not follow

from thence that they ought to be committed for breach of

privilege on that account.

" The determining of elections is admitted to be the busi-

ness of the House of Commons ; and yet it is certain, that the

prosecuting actions at common law, for false or double returns,

was never thought to be a contempt to the House of Commons,

nor was any body punished or committed upon that account

in the cases of Sir Samuel Bernardiston and Mr. Onslow.

" The freedom of speech in Parliament is the most necessary

and the most acknowleged privilege of the House of Com-
mons ; and yet, when an information was brought in the King's

Bench, against Sir John Eliot and others, for words spoken

in the House of Commons, and judgment was given against

them in that court, the Commons did not think it sufficient

to
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to condemn that judgment by votes of their own House, but Report of

brought those votes up to the Lords, and desired their con- relating to

currence ; which was given : and immediately thereupon a writ Ashbraiui

of error was brought in Parhament, and the judgment regularly Whue.^
^

reversed there. And it cannot be denied that, upon this

occasion, the most valuable privilege of the House of Commons
was brought under the judgment of the Lords, as well in their

judicial as in their legislative capacity.

" The case of Richard Strode, and the Act of Parliament

which passed upon that account in the fourth year of King

Henry the Eighth, was that which was principally insisted on

by the House of Commons, in the case of Sir John Eliot, for

justifying their undoubted privilege of freedom of speech,

and showing the injustice of what was done in that case by the

court of King's Bench.

" The case of Strode might be used by the Lords as

another instance, to show that this distinction of privileged

cases will not serve the purpose of the House of Commons,

to justify the commitments of the Aylesbury men. He was

prosecuted in the Stannary Courts, for words spoken, and bills

oftered, in the House of Commons, in order to be passed into

laws ; and upon tliat account was imprisoned, and condemned

to pay considerable sums, and petitioned the House of Com-

mons to be relieved in that matter : The House of Commons

did not then pretend to put a stop to those suits, or to commit

the persons concerned in them ; but thought the only remedy,

against those prosecutions and others of like sort, was, to

prepare a bill, in order to be passed into a law, for making-

void the judgments against Strode ; and took that occasion,

by the same bill, to declare the law in general, and to give an

action to all persons who should be afterwards vexed or molested

for the like causes, in which they should recover treble damages,

and costs of suit.

Vol. in. U u " There
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" There is no case that can more properly be called a

privileged case, with respect to the House of Peers, than

the determining of peerage : and yet, if that matter comes to

be incidentally a point in any case depending in the courts in

Westminster Hall, they must proceed to determine of it as they

think the law to be ; and the Lords have not gone about to

hinder it, nor found fault with them upon that account.

" The courts in Westminster Hall must of necessity judge

of the privileges of Parliament in many cases. When any

person prays a writ of privilege (which was always the way

anciently when men desired the benefit of privilege, and it

is often practised yet upon occasion ;) the court where the

writ is" prayed must judge whether the party has right to

privilege or not.

" Suppose the Serjeant of the House of Commons should

kill or be killed, in the execution of a warrant of that House :

upon an indictment for murder, the court must necessarily

judge of the legality of the warrant.

" The Commons supposed cases, of affronts to the person

of the Speaker, or of reproachful words spoken of the whole

House of Commons, as instances of what they called privileged

cases

:

" There is no doubt but either of these cases would be

contempts, and such as might be punished by the House. But

most certainly these were also such offences as might be pro-

secuted in Westminster Hall ; and if the Attorney General

should bring informations upon them, it could never be pre-

tended that he would be guilty of a breach of privilege of the

House of Commons.

It was urged, " That in privileged cases, the votes of the

" House of Commons were like prohibitions to the ecclesiastical

" courts ; and that, when prohibitions were served upon the

" Judges
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" Judges in the admiralty or ecclesiastical courts, it was a Heport ut

" contempt for them to proceed farther." relatfng't"

The answer to this is, " That prohibitions to ecclesiastical '!'\P^^*'
'''

^ Ashby and
*' and admiralty courts were founded upon a particular reason :

White.

" The proceedings in those courts are according to the civil

" or canon law ; and therefore it was necessary, to preserve

" the Constitution, and restrain those courts from making
" invasions upon the common law, that a guard should be set

" upon them, and a power fixed to restrain them : and this

" power is lodged in the courts of Westminster Hall ; who
" are trusted with the issuing writs of prohibition to the eccle-

" siastical and admiralty courts, from time to time, upon
" complaints made to them ; and these writs of prohibition

" must be served personally upon the Judge of the admiralty

" or the ecclesiastical Judges, who will be liable to attachments
"

if they proceed, after such service, until such time as they
" have shown the nature of the suit to the courts from which
" the prohibition issued ; and if the suit be properly of eccle-

" siastical or admiralty cognizance, the court must grant a
" consultation, whereby they are at liberty to proceed again.

" This is a known and settled method of legal proceedings. But
" the votes of the House of Commons were never yet resembled
" to the Queen's writs ; no court is bound to take notice of

*' them ; on the contrary, the Judges are bound not to take

" notice of them, but to act according to the known law.

" Nobody has power to prohibit the courts in Westminster
" Hall ; the Judges there are sworn to proceed to do justice,

" notwithstanding any command under the great seal or privy

" seal, or by any other authority whatsoever. And the sub-

" jects of England have no longer an inheritance in the com-
" mon law, if the Judges are to take notice of the votes of

" either House of Parliament, and regulate their judgments
" accordingly.

u u 2 " The
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" The votes would not always be uniform in either House ;

" and it appears, by the present dispute, that the two Houses

" might often differ in matters of importance : and the Judges

" would be under difficulty which of the Houses to obey ; and
" if they yielded obedience to both, they would be obliged to

" act very contradictorily."

What was said against the third resolution of the Lords,

was, first, " That thereby the Lords took upon them to judge

" of their privileges."

To this it was said, " That if the House of Commons,
" under the name of privilege, would proceed to do things

" inconsistent with the known prerogatives of the Crown, with

" the known privileges of the Lords, contrary to the laws,

" or destructive to the liberties of the people, the Lords were

" bound to tell them, " These are not the Commons privileges."

" It, by saying, " Tliey only are judges of their own privileges,"

" they would deprive the Crown and the Lords from taking

" notice of the manifest innovations, and objecting to them

" as there was occasion, tlie Commons might take to them-

" selves the whole government without control."

" They were challenged to produce precedents, to warrant

the commitments of men only for proceeding in suits at law

against those who had done them wrong, and had no pretence

of privilege.

" The Lords did not dispute the power of the Commons in

examining and determining the elections of their own Members,

nor of inquiring into all matters relating to the determination

of that question, particularly their examining into the qualifi-

cations of electors ; and agreed, that what they determined

would be binding as to the right of the Member to sit in the

House : but that determination would not bind the right of any

elector; for he was no party to that dispute of the election ;

he was not heard for himself, nor was his cause in agitation

befon;
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before the House ; and the action brought by the elector has Report of

OonfGrcncGs
no manner of relation to the sitting of the Member, but is relating to

only for recovery of damages upon account of the particular
A^iiijy^aiKl

injury done him by the officer at the election. ^^'"'^^-

" Suppose there was a contest about two persons, which was

mayor of a town : The court where that cause was tried, in

order to a determination of the right, must perhaps examine

into the rights of those who voted. But would it be pretended,

that the electors would be bound by the opinion of the court in

that case ; and that they could not bring their actions, to re-

cover damages against the officer who wilfully refused their

votes, however the question was decided as to the mayor ? So

that it was begging the question, to pretend that, because the

House of Commons can try the right of the Member to sit,

therefore they only have a power to decide finally the rights of

the several electors."

There is no weight in the objection, "That, if these suits

" were allowed, the officers who are obliged to take the poll

" would be exposed to multiplicity of actions.''

" The law is so in all cases of elections of officers. He who

is to take the poll is bound to do his duty at his peril. If he

acts with an honest intention, though he should be guilty of a

mistake, he is in no danger, for no jury ought to find him

guilty. But if an officer wilfully and maliciously refuses to

admit those who have right to give their votes, every one of

them may sue him, in any proper court, as they see cause ;

and the more he wrongs, the more he ought to suffer. And
which would be the greater mischief, that the officer who does

injustice should be subject to actions ; or that he should be at

liberty to reject as many rightful votes as he thinks fit, without

being liable to make any reparation? And which is the part a

House of Commons ought to take ?"

The
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Report of The Lords observed, " That the natural order of things
Coiit'erences

. . ....
, ^ „

relating to " Seemed to be quite inverted in this dispute ; the House of

Ashby and " Commons Were taking part against the freedom of law, against

_,
" the liberty of men's persons, and against the right of their

" electors."

" As to the several precedents insisted upon, they conclude

nothing to the present question, every one of them relating to

the right the House of Commons claims of determining the

elections or returns of their Members, which they are in the

quiet possession of ; and the general expressions, which are

found in the relation of these precedents, can be understood

only with respect to the subject-matter of those ca.ses.

" The first precedent, in the 28th of Queen Elizabeth, is of

a double return for the county of Norfolke. Though the Lords

do not deny that such cases are proper to be determined by the

House of Commons, yet this precedent does not go far towards

asserting their right ; for, in that case, the second writ was

quashed by the Chancellor and Judges, before the determination

made by the House of Commons : and in the citing this pre-

cedent, they have not rightly stated the words of the Queen's

message, or of the resolutions of the House of Commons, as

will appear by Sir Simon D'Ewes' Journal, and they could not

say they had any original Journal of that time.

" As to the second precedent they cited, which is the case

of Sir Francis Goodwin, in the first year of King James the

First, which they made use of to prove their own power of de-

termining elections, and that they were not to give an account

of their proceedings therein to the Lords ; it appears by their

own Journal, that they had not stated that case fairly; and that

in fact the Lords, at the desire of the Commons themselves, were

mediators between them and the King in that dispute, and that

the Commons at last yielded the point ; and, notwithstanding

their
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their determination in favour of him, submitted that a new Report of

writ should issue, for choosing a Member in the place of Sir
felattnTto"

Francis Goodwin ; and though there be mention in the Journal, '^^ '^'*^^ °^
°

. 1
Ashby and

of a letter wrote by Sir Francis Goodwm, desinng that this white.

third writ should issue, yet that could make no difference in

the case ; for it will not be pretended that a Member could

give up the right of his electors, and the judgment of the

House.

" But all this makes nothing to the justification of the com-

mitment of the Aylesbury men.

" The precedent cited in 1672, relates only to the right of

issuing writs for the election of Members during the continu-

ance of the Parliament ; the ordering of which was voted to be

in the House of Commons only, and is not at all disputed at

this time.

" The Lords never disputed the Commons power of com-

mitting for breach of privilege, as well persons who are not of

the House of Commons, as those who are. The question is only,

" Whether a matter, that has no relation to the sitting of any
" Member in Parliament, may be made a breach of privilege,

" by being called so in a vote, or having that name given to it

" in a warrant of commitment ;" that is, in other words, " Whe-
" ther they have power to create to themselves new privileges

'' by their votes," for they will never be able to prove an usage

of committing men for resorting to law in such cases ; and it

will be hard for them to convince those whom they represent,

that this arbitrary oppressing poor men is, or can be understood

to be, only an interposing to preserve the rights and liberties

of the people of England.

" The Commons did not deny the Lords fourth resolution,

otherwise than by saying, " That the application was to be

'' made to the proper place ; and that, where the commitment
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Report of " is by the House of Commons, there is no place to apply to

rekthm""^ " ^'^^' liberty, but that House."
the Case oi a 'pj-jg Lords thought this to be a position very fatal to
Asnby ana "

_

' -^

^\ hite. liberty, for it places an arbitrary and absolute power of commit-

ment in the House of Commons. Tyranny may be in many, as

well as in a single person. The thirty tyrants of Athens carry

that name with as heavy an imputation as any single person.

" The Lords never said, " That every prisoner who brings his

" habeas corpus ought to be discharged, or that there are not

" cases excepted out of the Habeas Corpus Act." What they

insist upon is, that a prisoner, brought before a proper court by

habeas corpus, where it does appear that the matter he stands

committed for is no crime in law, ought to be discharged, by

whatsoever authority he was committed, or by whatsoever name

the fact is called in that commitment.

" Several precedents were mentioned by tlie Commons. First,

the case of one Jones ; but it did not appear who he was, nor

what his case was, nor who would have taken him from the

Commons ; and therefore there can be no pretence to draw any

inference from such a precedent.

" The I,ords wondered to find any weight laid on the votes

passed in the year 1675. It is well known, the kingdom was at

that time generally grown weary of that Parliament, which had

been continued above thirteen years ; and there was a great

number in both Houses who watched for any advantage to make
their longer continuance impracticable.

" And there happening a question at that time " Whether
" there might be a proceeding in appeals before the House of

" Lords, in cases where Members of the House of Commons
" were parties ;" this was so managed, that, in about a month's

time, matters were grown to such a height between the two

Houses, that all correspondence was in a manner broken off

between them ; and they proceeded to make such votes, and to

do
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do such acts from day to day, on either side, as they thought Report ofWi Conferences
most provoke. relating to

" The Commons cited some of these votes, which -were passed '1'*^^^^^^
°J

in their House towards the height of the contest ; and the Lords ^^'hite
.

might as well have cited other votes of the House of Lords, in

contradiction to them, which were altogether as high, and are at

least of as much authority, as those of the House of Commons

:

so that it is hard to imagine what use there can be of citing such

precedents, which did occasion two prorogations one after the

other, and must always have as bad consequences whenever they

are followed.

" The House of Commons took the same exception to the

Lords fifth resolution as they did to their third, " That they

" therein made themselves judges of the privileges of the House
" of Commons." And the Lords contented themselves with

giving them the same answer.

" What the House of Commons said in respect to their

censuring and punishing the counsel who pleaded at the Queen's

Bench bar, upon the return of the habeas corpus, in behalf of

the prisoners, seemed very remarkable :
" That it was because

" they were not so modest as to acquiesce in the opinion of the

" Lord Keeper and the Judges, that the prisoners were not

" bailable by the Habeas Corpus Act; and they would not have

" taken notice of them, but because they would not rest satisfied,

" but would bring on the cause again ; where the privileges of

" the House of Commons were, with great licentiousness of

" speech, denied and insulted in public court, without any hopes

" or prospect of relief of the prisoners, but in order to vent

" new doctrines against the Commons."
" This seemed to be a kind of excuse for the committing of

i\)e counsel ; but it does in no sort agree with the votes relating

to this matter, which passed in general terms, and may be cited

for precedents hereafter for committing counsel (with as good

Vol. HL X x reason
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relating to induced the House of Commons in this case will not appear.

AshbyTnd
" The vote of the 24th of February ordered the Committee

)^'^"^j to examine what persons had been concerned in pleading upon

the writ of habeas corpus, not what was said by counsel in their

pleadings. And the votes against the several gentlemen of the

26th of February are, " That, by pleading upon the return of

" the habeas corpus on behalf of the prisoners, they were guilty

" of breaking the privileges of the House of Commons."

" It does not appear that there was any complaint of what

they said, at least there was no vote against them for their words

;

and, indeed, if the charge against them had been for words sup-

posed to be spoken, it would have been a most unaccountable

hardship to have hurried them into custody, without ever bring-

ing them to the House, to hear their accusation, or to be heard

as to what they had to say foi" themselves.

" It does not appear that these gentlemen were ever heard,

or indeed were at all concerned, as to the writs of habeas corpus

brought before the Loixl Keeper and the Judges in the vacation

time : but suppose they had, and suppose they were satisfied

that, as the Habeas Corpus Act was drawn, these men might not

be so clearly bailable by the Judges in vacation time, by virtue

of these writs which were formed upon that statute ; and yet they

might be of opinion that the prisoners had a reasonable prospect

of obtaining relief upon writs of habeas corpus brought at com-

mon law.

" If they thought so, it was not upon slight grounds, as

appeared by the consequence ; for the 1-ord Chief Justice of the

court of Queen's Bench, whose learning and judgment is well

known, and as universally esteemed as his integrity, was clearly

of opinion that they were entitled to the relief they prayed for

their clients.

" The
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" The Commons may give what hard words they please to Report of

these gentlemen's appearing to plead in behalf of the prisoners ^ekitn^tT
upon the writs of habeas corpus. They may call it inveteracy '^^ Case of

,
, _, , . .

' Ashbv and
shown to the Commons, and a conspn'ing to make a difference White.

between the two Houses, and to disturb the peace of the kingdom.

But, after all that can be said, the fact will only be, that four

gentlemen, lawyers by profession, retained in a case of liberty

upon a habeeis corpus brought by five poor prisoners, did their

duty in their profession, and for so doing were themselves im-

prisoned by the House of Commons, and denied the benefit of

the Habeas Corpus Act ; and this the House of Commons called

" doing right to their body."

" No lawyer has suffered for serving his client, even against

the Crown. If the learned in that profession may safely open

the law, when the prerogatives of the Ci-own are in question, it

will seem very hard they should be punished for doing it in a

case of privilege. To deprive men under restraint of assistance

of their friends, exceeds the severity of any court but that of the

Inquisition, the very name of which ought to strike all English-

men and Protestants with horror.

" The last resolution of the Lords was not contradicted by

the House of Commons ; and therefore the Lords took it for

granted, that as it was no longer contested, but that a writ of

error is a writ of right, and not of grace, consequently that

the Commons did no longer insist upon that part of their

address, " That the Queen would not give leave for a writ of

" error.

As to what was said by the Commons, " That it was not

" material, whether writs of error were of grace or not, because

" they did not lie in the case of the petitioners." The Lords

said, " That whether the writs of error could be maintained

" or not, in point of law, was not the cognizance of the House

X X 2 "of
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the Case of

Ashby and

White.
Martis, 13° die Martii, 1704.

Prayers.

Mr. Bromley reported, Tliat the managers for the free con-

ference with the Lords had (according to order) drawn up what

passed at the said free conference ; which they had directed him

to report to the House : Which he read in his place, and after-

wards delivered in at the Clerk's table.

Ordered, That the said report be entered upon the Journals.

And the same is as followeth :

That the Lords, who appeared as managers, and spoke at this

free conference, were the Earl of Sunderland, the Lord Ferrers,

the Bishop of Salisbury, the Lord Halifax, the Lord Wharton,

and the Duke of Devonshire, Lord Steward.

That the free conference was begun by the managers for the

Lords ; who said. This conference was desired, to maintain a

good correspondence between the two Houses ; which was never

more necessary than at this time.

That the delivering resolutions, at their first conference, was

parliamentary ; and instanced the resolutions 3° Car. 1'"', which

produced the petition of right.

That the Lords look upon the Commons to be a great part of

the Constitution, which cannot be preserved but by doing right

to both Houses.

That every part of the body politic, as well as the body

natural, ought to be kept within due bounds ; an excess in any

Member will weaken the whole.

That this Constitution is the wonder of the world, and glory

of this nation : 'tis founded upon liberty, and property ; and

the
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the House of Commons hath been a great fence and bulwark of Report of

.. Conferences
liberty. relating to

That the Lords resolutions are very well founded, and justified
'^gi,^y^and^

by the laws of the land; as is their judicature in this case. ^^hite.

That it was proper for them to receive the petitions, and make

these resolutions thereupon.

That the Lords are the great court of judicature : and M'hen

the courts below have differed in opinion, there has been resort

to the Lords for their judgment ; as in the case of kindred of

half blood claiming shares of intestate's estates.

That, when such a complaint comes before the Lords, they

ought to give their opinion as to the law of the land ; and that

was the foundation of their present resolutions.

That the first resolution was, in effect, agreed to by the Com-

mons, though they go off" to foreign matters, of which the Lords

take no notice.

That the law of the land can be altered only by the Legis-

lature.

That the second resolution asserts the subjects redress by

action at law, &c.

That all Constitutions have reckoned this their safety, that

every man, from the highest to the lowest, hath the protection

of the law.

That, according to our Constitution, the subject may contest

his right with the Crown, and upon equal terms, with that

respect which is due.

That this resolution only asserts the right, does not state the

respective courts where the redress is to be had : if the party

mistakes the court he is punished by costs of suit.

The term of " privileged causes" is new, and the distinction

unknown.

To support the third resolution, it was urged.

That the breach of privilege was not well grounded.

That
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]{eportof That it belongs to the Crown to make declarations. The

relating to
Commons did indeed make ordinances ; and when their Prince

the Case of ^y.^^ murdered they came to declarations.
Ashby and -^

White. That a law without promulgation cannot have force to make
an offence.

The liberty of men's persons is the greatest privilege, and not

to be taken away but in known cases : the invading of it has

shook the best Constitutions.

That the taking away the liberty of one mean person once

endangered the government of Rome.

That both Houses may commit for breach of privilege, but

cannot declare any thing to be a privilege without good grounds

;

nor, consequently, make any thing a contempt that is not known

to be so.

That commitments or censures have not been usual upon

actions at law, though such actions have brought the proceed-

ings or privileges of either House in question.

That in the case of freedom of speech, which is the greatest

privilege, there was a judgment in King Charles the First's reign,

in the heat of those times, against some Members for speeches in

Parliament. This the Commons first condemned, and then by

conference brought it before the Lords, who came to a resolution

that it was erroneous, and desired the Lord Hollis to bring his

writ of error; and thereupon it was reversed by the Lords in

the time of Car. II. ; which shows the care the Lords had of the

Commons privileges.

That in Soames and Bernardiston's case the Commons did not

concern themselves only in support of the action, when in 1678

they examined the judgment of reversal as a grievance.

That the Lords had not interposed in any suits which con-

cerned the proceedings of their House.

That the Earl of Banbury (as he was called) was by the Lords

adjudged to be no Peer. This was examined in the King's Bench,

where.
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where, in abatement of an indictment of murder against him, Report of

as Charles KnoUes, Esq. he pleaded his title of an Earl ; and, rekdng""

*

in avoidance of that, the order of the Lords was replied, and was the Case of

examined by the court, and disallowed. white.

That the late Bishop of St. David's was prosecuted in the spi-

ritual court, and deprived, though a Member of that House ;

and the Lords did not interpose.

That it is the wisdom of all governments to have the law

open, and that's the difference between a legal and an arbitrary

government.

That the Lords don't meddle with the Commons right of

determining their own elections ; they have a settled possession

of it, which is a right : but if all the rights of subjects concerned

in those elections are to be determined there, that will bi*ing all

questions of freehold, and the allowance of all charters, and all

liberty and property, before them.

That a freeholder of forty shillings per annum has a right of

inheritance, to which he is born ; and if his vote is denied, he is

damnified, and loses the credit of his vote ; and if he shall only

come to the House of Commons, they can neither give him da-

mages, nor costs of suit.

That a freehold cannot be determined by any court which

cannot give an oath.

That the precedents produced concern only the right of

determining elections in general.

And an action by an elector for his right of voting does not

avoid an election.

To maintain the fourth resolution, they said,

That it may be lawful for a man to apply for his liberty where

he cannot have it.

That the proceedings in 1675, produced as a precedent in

this case, were upon a matter contested between the two Houses,

and resolved differently in the Lords House : Topham, and the

lieutenant
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White.

lieutenant of the Tower, were both turned out ; and the ferment

was so high, that the ParUament was prorogued, and soon after

dissolved.

The fifth resolution is a consequence of the fourth.

That the commitment of the lawyers was not for licentious

speech, as was insinuated at the last conference, but for pleading

upon return of the writs of habeas corpus.

That 'tis the particular character of that odious court, called

the Inquisition, that nobody dares appear for, or resort to, a per-

son imprisoned there, but he is left to the mercy of the court.

That lawyers are not to be answerable for every thing they

argue ; they are to do their duty for their clients, and the court

is to judge of it.

The Commons declining their last resolution is an agreeing it

;

though not so parliamentary as it would have been to have

agreed it directly.

That the Lords are the only proper judges whether the writ

of error lies before them.

To these arguments your managers answered.

That they agreed the necessity of a good correspondence be-

tween the two Houses, especially at this time of common danger ;

and that the Commons had fully shown their desire to maintain

that good correspondence, by condescending to meet their Lord-

ships at this free conference, although their ancient and funda-

mental privileges had been called in question, and denied, by

their Lordships, and that in an extraordinary and very unpar-

liamentary manner.

That the delivery of resolutions is so far from being the only

method of conferences, that the more usual method has been to

offer reasons without resolutions ; and it would be very diflficult

to give any instance, before this, of either House delivering

positive resolutions at a conference, without the reasons at the

same time to support them, and that induced them to make

such resolutions. That
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That the Commons answer to the Lords first resolution is not Report of

foreign to the subject-matter of the conference, because the relatingTo*

Commons apprehend the subject-matter to be, their Lordships ^\u ^^^ °}

denying the privileges of the Commons on the one hand, and White.

their extending their own judicature beyond its proper limits

on the other ; and therefore the Commons could not but take

notice how far their Lordships had transgressed in the exercise

of an unwarrantable judicature, in contradiction to that very

rule they had laid down for the test of the proceedings of the

Commons, and by which the Commons had strictly governed

themselves.

That the Commons cannot create new privileges ; yet in

Coke's 13 Reports, fol. 63, 'tis said, the privilege of Parlia-

ment, either of the Upper House or of the House of Commons,

belongs to the determination or decision only of the court of

Parliament ; for every court hath a right to adjudge their own

privileges, according to the Book of Ed. 4th, Sir John Paston's

case.

To their Lordships arguments for their second resolution your

managers answered,

Tliat every person injured hath a right to seek redress ; but

then that redress must be sought in the place where the matter

is properly cognizable.

To what the Lords offered upon the third resolution, your

managers answered.

That matters of election do not belong to the courts below,

but only to the House of Commons, which hath been in long

possession of them.

That there was an Act of Parliament made in the time of

King Henry the Sixth, to give an action for a false return of

Members to serve in Parliament, because no such action lay at

common law, it relating to elections.

Vol. HL Y y That
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relating to lay in the courts of common law for making any double return

As^hbyTnd *''^ ^^^^ Statute 7 and 8 William III.

^^^' That, besides the instances given in the answers the Com-
mons gave to the Lords resolutions at the last conference, this

distinction, as to privileged cases, is fully and undeniably war-

ranted by the statute made in the 1st year of King William

and Queen Mary, intituled, " An Act, declaring the rights and
" liberties of the subject, and settling the succession of the

" Crown :" where, among other endeavours of the late King

James to subvert and extirpate the laws and liberties of the

kingdom, these are mentioned, " by violating the freedom of

" election of Members to serve in Parliament, and by prosecu-

" tions in the court of King's Bench for matters and causes only

" cognizable in Parliament."

Besides, that there are privileged cases, as well as privi-

leged persons, appears from hence : a prohibition, and after-

wards an attachment, lies, for suing in the spiritual court for

a temporal cause determinable in the temporal court. There

are divers laws within this realm, of which the common law

is but one; as appears in Coke's 1st Inst. f. 11. B. where he

mentions, lex et consuetudo Parliamenti, et lex communis, as

distinct laws.

As there are several laws, so there are several courts and juris-

dictions, and several causes proper for those several laws, and

several jurisdictions. Of these the high Court of Parliament is

the first. Lex et consuetudo Parliamenti is a great branch of

the law of England ; and many causes are to be determined onlj^

by that law, as appears in the Inst. fo. 23.

Of such causes as are in their nature parliamentary, and to

be determined by the law of Pai'liament, the common law and

common law Judges have nothing to do; as further appears,

4 Inst.
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4 Inst. fol. 14, 15, where the expressions are very suitable to the Report oi"

present controversies. SattT"'
That the persons persisting in the prosecution of such actions, the Case of

after a prohibition by the Commons, for that such causes belong White.

to their jurisdiction, the committing them for the breach of their

privileges in that particular is no more than is done by the com-

mon law courts for a like contempt ; as, when persons will sue,

after a prohibition, to the spiritual courts ; and the Commons
usual way to defend their privileges against such invasions has

been by committing the tools and instruments thereof.

It is a fundamental maxim of the law and custom of Parlia-

ment, which is the highest and noblest part of the law of England,

and particularly adapted to the preservation of the liberties of

this kingdom, that the two Houses are independent of one

another, and sole judges of their own rights and privileges. That

their Lordships did admit the Commons have a privilege to

judge of the rights of their own electors to one intent, but not

to another ; but if the Commons have such a privilege to one

intent, they must be judges of it to all intents and purposes

whatsoever ; and being sole judges thereof, their judgment

cannot be legally called in question, either by writs of habeas

corpus, writs of error, or otherwise, in any other court; and,

consequently, the proceedings in Westminster Hall, and in the

House of Peers, and the judgment given there, are all null and

void, and coram non judice.

The Commons commitment for commencing these actions is

no more than what they and their predecessors have in all

times practised in cases of breach of privilege.

In answer to what the Lords had offered upon the fourth reso-

lution, your managers insisted, The application of friends for

the liberty of any person imprisoned ought to be in a proper

place, and in a proper manner ; which in this case ought to

Y Y 2 have
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relating to o* ^he persons they had committed.

Ashb**^ "d

That the proceedings in 1675 were so well grounded, that they

White. must be precedents to the Commons to follow at all times upon

the like occasions.

To what the Lords offered upon the fifth resolution, your

managers answered,

The licentiousness of speech used by the lawyers was only

mentioned among other particulars of the provocations they

gave the House of Commons ; but they were committed for

pleading, upon the returns of the writs of habeas corpus, in

behalf of the prisoners committed by the House of Commons ;

which the Commons, who are the only judges of their own

privileges, take to be a great breach of the privilege of their

House.
^^- To the last resolution your managers insisted, That no writ

of error lies in that case : and that there may be cases

wherein no writ of error lies, was their Lordships opinion in the

case of the late Bishop of St. David's, who brought his writ of

error upon the court's not granting him a prohibition.

The case of Sir Thomas Armstrong, mentioned by their Lord-

ships, was particular, in that the Commons then apprehended he

was entitled to a writ of error within the meaning of the statute

of Edward the Sixth.

Your managers further urged, the novelty of the action in

the case of Ashby and White, of which no footsteps can be

found in any book of the laws, or in any record, although we

have faithful reports of all memorable cases for four hundred

years past, and the occasion of such an action must frequently

have happened.

The Lords themselves, when they had no design upon the

privileges of the Commons, were of opinion, in the case of Sir

Samuel
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Samuel Bernardiston, in the first year of King William, that Report of

no such action lay ; and there is no one reason can be offered to Saitng""'

maintain this action, but held more strongly in the case of Sir t^^e Case of

^, , _ ^ '' Ashbv and
Samuel Bernardiston, as damages, costs, &c. And it is an White.

absurd distinction to say, that in this case the right of election

cannot come in question, because the determining the right of

the electors doth generally determine the right of the elected,

and almost all controverted elections depend upon the quali-

fications of the electors.

That the Commons had shown such a disposition to maintain

a good correspondence with their Lordships, though their

Lordships, in the case of Ashby and White, had, contrary to

the judgment of the courts below, allowed the action, upon

which the plaintiff" had taken out execution, and levied the

money, that the Commons took no notice of it, and were

willing to let the matter fall which might occasion any contest

in this time of public danger ; but when other actions of the

like nature were still commenced and prosecuted, whereby all

elections would be brought to the determination of the Lords,

or at least, in time so influenced as that the Lords would in

effect choose the Commons, and thereby the independency of

the two Houses would be destroyed, which is the great safety

of the Constitution ; then it concerned the Commons, who are

the representatives of the people, to oppose what would be so

fatal to our Constitution.

The bringing writs of habeas corpus upon the commitments

of the Commons, and a writ of error thereupon, before the

Lords, would bring all the privileges of the Commons to be

determined by the Judges, and afterwards by the Lords, upon

such writs of error.

Nay, such writs of error upon every habeas corpus would

bring the liberty of every Commoner in England to the ar-

bitrary disposition of the House of Lords.

And
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liepoitof And if a writ of error cannot be denied in any case, and

iei''.'tin^"to^*
the Lords alone are to judge whether the case be proper for a

the Case of y^rit of error, then all the Queen's revenue, all her prerogatives,
/\sliby and

_ _

r o '

wiiite. and all the lives and liberties of the people of England, will

be in the hands of the Lords ; for every felon, burglar, and

traitor, will be entitled to a writ of error before the Lords,

and they will have even power of life and death.

And by writs of error and appeals, as already exercised, they

will have all our properties ; by such new invented action they

will have all our elections ; and by such writs of habeas corpus,

and writs of error thereupon, they will have all our privileges,

liberties, and even lives, at their determination ; who determine

by vote, with their doors shut, and it is not certainly known

who it is that hurts you.

The novelty of these things, and the infinite consequence

of them, is the greatest argument in law that they are not of

right.

The Commons are not contending for a small thing, but for

their all

Especially, since the Lords have found out a way to distress

the Government, by detaining the money given by the Com-

mons, which must come last to them, because the money bills

must begin with the Commons ; and if by that means they

can extort writs of error where they never were heard of,

the Commons must commit the persons employed in all such

innovations, or else they must lose by such contrivances all

that they have.

In the case of Denzill Hollis, Sir J. Eliot, &c. in 1667? the

Commons declared the judgment given in 5° Car. 1'"' to be an

illegal judgment, and against the privilege of Parliament ; and

this they did of themselves, before they acquainted the Lords

therewith.

Afterwards,
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Afterwards, because it concerned the Lords, as well as the Report of

Commons, they imparted their resolutions to the Lords, who reht^n^'to^*

concurred with the Commons ; and the writ of error which 'I'®,
^^^^ °!

Ashby and

was afterwards brought was at the desire and instance of the White.

Lords, and not at all by the desire of the Commons ; they

rested upon their own resolution, that it was an illegal judgment.

Vid. Cro. Car. at the end of the book.

The Lords, by way of reply, said further. That this is a

cause of liberty and property, and judicial proceedings, which

the Commons had endeavoured to stop.

That the conference therefore asked by the Lords, upon the

fundamental rights and liberties, was proper.

That they are the same terms the Commons used 3° Car.

when their liberties were attacked.

That the true method of conference is not by way of ques-

tion and answer, but by resolutions ; which are not so binding ;

but if the Lords are convinced by argument they may retract

them.

That the Lords sure may regularly take notice of this printed

paper, when it contains such declarations as all persons are

bound to take notice of at the peril of commitment.

That the right of the House of Commons to determine their

own elections is not in question, or intended to be changed ;

but the two precedents produced to support them are very

much mistaken.

That the case of Sir Francis Goodwin is not fairly stated,

the word "order" being omitted in the Commons answer to

the Lords message, relating to the Commons proceedings in

this case ; which refers to a particular order of the House of

Commons, they having before determined that election : That

it is not taken notice, that the Lords went with the Commons

to the King, and were mediators; and that at the last a new

writ issued for a new election.

That
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Report of That in the stating the precedent, 28 EUz. the Commons
Conferences •

i i i
• •

i ^

relating to have not taken notice that the election was in that case deter-

Ashby anf "^ined by the Judges.

^^"h'te- That the Commons did not confine their resolution to Arm-

strong's case ; but it is general and absolute, that a writ of error,

in felony or treason, is of right, and not of grace.

That by the writ of error, brought in the late Bishop of St.

David's case, upon the denial of a prohibition, and disallowed

by the Lords, it appears, when a record comes improperly before

them, they are so just as to dismiss it.

That, instead of proving the law, the consequences are urged ;

which is not right arguing.

That the question is, Whether the Queen is bound to grant

a writ of error ? If she is, it will be hard for any body of men

to interpose with the Crown, and stop it, to hinder that fiat,

which, by the opinion of the Judges, she ought to give :

She is obliged to it by Magna Charta : Nulli negabimus, nuUi

deferemus justitiam.

That, whether a writ of error lies or not, will afterwards be

proper for the judgment of this court, as it is of any other

court where a writ of error is returnable.

That the Commons are very safe, and may depend the Lords

will be as tender of their privileges, as of their own.

That whatever privileges accrue to the Commons will accrue

to the Lords also : if the commitments of the Commons are

free from the cognizance of the Courts below, those of the

Lords will be so too.

That 3° Car. the Commons maintained, that the measure of

persons being bailable is not from the authority that committed,

but from the cause of commitment.

Your managers further observed, this subject-matter was

scarce ever in conference before between the Lords and Com-

mons, and will seem strange to posterity.

That
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That the Lords concern for Uberty and property cannot be Report of

equal with that of the Commons ; for the Lords Uberty is better
rekting"^^^

fenced, and consequently their property too, than that of the *®. f^^^^ °^

Commons. White.

The Lords are less interested in the event of this conference

than the Commons, who are the trustees of those who sent

them, and are bound in duty and interest to preserve their

liberty and property ; and having but a triennial duration, which

is at this time near expiring, it is not to be imagined they will

infringe what they are intrusted with, and so much concerned

to maintain, and that so notoriously, that the Lords should

complain, who are much less concerned, but more to be feared,

as their designs, as well as honours, may be hereditary.

At the first conference six resolutions were delivered, as mat-

ters of undoubted truth and law.

And the proceedings of the Commons are to be tried by these

rules, though they were no parties to the making them.

The first is not to be excepted against ; only is an insinuation

as if the Commons had practised the contrary ; which they are

not conscious of.

To the second : There are many injuries for which no action

at law is allowed ; as, if a judge gives a wrong judgment the

redress by writ of error is no satisfaction for the damage.

So for other acts of a judge, or court of justice ; as denying

a writ of habeas corpus, or bail ; no action lies but upon the

late statute.

That their Lordships not making any distinction between

matters and causes, which were exempt from the cognizance of

the common-law courts, as being solely cognizable in Parlia-

ment, and causes, which were exempt only in respect of the

persons sued being entitled to privilege of Parliament, seems

to be the occasion of the mistakes their Lordships have enter-

tained in relation to the proceedings of the Commons : that the

Vol. in. Z z House
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Report.of House of Commons is a court of judicature in many respects,

Sadng"to
* and, as such, hath, as well as other courts, causes proper and

the Case of peculiar to its iurisdiction.
Ashby and ^

•'

• i i i t i /-^ i i

White. That the law books, and particularly the Lord Coke, speaks

of matters of Parliament, which are not to be determined by

the common law, but according to the law and usage of

Parliament.

" That all matters moved or done in Parliament must be

" questioned and determined there, and not elsewhere," has

been heretofore asserted by the House of Commons as their

ancient and undoubted right, and has been allowed, both by

the Judges of law, and by their Lordships ; and when the Judges

in the King's Bench, in the fifth year of King Charles the First,

upon an information against Sir John Eliot, Mr. Hollis, and

others, held, that matters done in the House of Commons, if

not done in a parliamentary way, might be questioned e!:3ewhere,

that judgment was afterwards reversed in Parliament.

That their Lordships allowed all matters relating to elections

ought to be determined solely by the Commons ; and though

their Lordships attempted to make a distinction between the

right of elections and the right of electors, yet their Lordships

cannot find room for such a distinction, unless they would say,

the right and qualification of the electors was a matter not re-

lating to elections.

That by the Parliament Roll, 11 Richard II. it appears, a

petition was exhibited by Parliament, and allowed by the King,

that the liberties and privileges of Parliament should be dis-

cussed by the Parliament, and not by any other courts, nor by

common or civil law ; and, therefore, when the Judges have

been asked their opinions in matters of Parliament, they have

answered, that the privileges of Parliament ought to be deter-

mined there, and not by any other ; as they did in the case of

Thorpe, Speaker of the House of Commons, 31 Hen. VI.

That
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That these matters are not exempt from the determination of Report of

other courts in respect of the persons sued, for then they might relating to

be determined there after the time of privilege was expired ; ^gh^rand^

whereas it is evident that sucli matters and causes cannot be ^^'fa"^ -

tletermined in any other courts than that of ParUament, after the

expiration of the time of privilege, any more than before.

That these matters are determinable in Parliament, although

the persons prosecuted are not entitled to the privilege of Par^

liament, as appears by many instances ; particularly by that of

the mayor of Westbuiy, in the eighth year of Queen Elizabeth ;

who for taking four pounds to get a person elected a burgess

for that borough, was fined and imprisoned by the House of

Commons, although he was not a person entitled to the privilege

of Parliament.

That it may as well be said, that an action is maintainable

for refusing any of the Lords a right of precedency in Parlia-

ment ; yet it cannot be imagined the House of Peers would be

content the same should be brought in question in any the

courts of law, and decided by a jury of Commoners.

But the same arguments will hold for maintaining such an

action to recover damage for refusing precedency to him that

hath right to it, as for maintaining an action to recover damages

for refusing to take down upon the poll the vote of an elector;

for it may with equal reason be said in both causes that the

plaintiff hath a right; that the defendant refused him that right;

that such refusal is an injury ; and consequently ought to be

repaired in damages.

As to the third resolution ; the Commons are not accountable

to the House of Lords, or any other court, for what they did

in that matter.

Their privileges being rights peculiar to that House, what is

their privilege, and the breach of it, is only examinable, and to

be judged by themselves.

z z 2 The
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Report of The courts of Westminster Hall have that deference for each

relating to Other's judgment, that in commitments for contempt or misde-

*vi^'!**j' meanor, which are frequent every term, another court, though

While. superior, will not redress the prisoner by habeas corpus, or other-

wise, but he must address to the court that committed him

;

much less can an inferior court do it.

The House of Commons therefore expected the same deference

from those courts which they pay each other, and also from the

Lords House what is due to a co-ordinate jurisdiction ; the

Commons taking themselves to be superior to any court in West-

minster Hall, and not allowing any coui t in this government to

be their superior, as their predecessors have done.

The Commons do not intend by their declaration to make

a new law ; but barely declare what the law was, and prohibit

any person to act contrary.

The term " declaration" is not peculiar to the Prince, but is

a familiar term in Westminster Hall.

The commitment was not for acting contrary to the votes of

the Commons, but for acting contrary to law, after the law was

notified to them by that declaration, and they thereby prohibited

to proceed in that course.

To set this in a true light : If a man sues in the admiralty, or

ecclesiastical court, for a matter properly cognizable at common
law, the party shall not indeed be committed for commencing

that suit ; but if the defendant in such suit obtains a prohibition,

which declares what the law is, and gives the plaintiti" notice

that his suit is contrary to law, and therefore prohibits him to

proceed any further therein, if he does proceed an attachment

will issue to arrest him for breach of the prohibition as it is said,

though, in truth, it is for acting contrary to law, after he had

been admonished what the law was.

Now there is no difference between the declaration complained

of and the prohibition mentioned, but in the name only : both

declare
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declare what the law is, both admonish the person offending, and Report of

both command him not to proceed ; so that there is as much fehdng to*

reason to complain of a prohibition at law, as of the declaration the Case ot
'

} Asliby and

mentioned in the resolution. White.

To the fourth resolution ; if it respects the prisoners com-

mitted by the Commons, they apprehend the application ought

to be to their House.

For the fifth resolution ; the Commons have the same excep-

tions to it as they had to the third resolution : for if counsel,

attornies, or solicitors, are prohibited, and act contrary to the

order of any court, they are guilty of a contempt of that court,

and for such contempt may be taken into custody.

To their Lordships last resolution ; it is very true, that in the

last reign the House of Commons did so resolve in the cause of

Sir Thomas Armstrong, as hath been cited ; which case was, that

Sir Thomas Armstrong was indicted for high treason, and after-

wards fled beyond sea, where he was at the time of the exigent

awarded against him ; and afterwards, within a year after the

exigent awarded, he was brought prisoner into England, and

would have a writ of error ; but it was denied him ; upon which

the House of Commons made the resolution mentioned. At the

common law, if a person had been guilty of a capital or any

other crime, and had been in England at the time of the indict-

ment found against him, but was beyond sea at the time of the

exigent awarded, and thereupon an outlawry was had, the person

outlawed might at any time afterwards have reversed that out-

lawry, for that error in fact ; the practice whereupon was, that

persons guilty of treason, would fly beyond sea, and there stay

till the witnesses against them were dead, and then return into

England, reverse their outlawry, and become safe. To remedy

which mischief was the statute of Edward the Sixth made,

which takes away that error in treason, unless the person out-

lawed rendered himself to the chief justice within a year after

the
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Report of the Outlawry : within which exception was the case of Sir Thomas

Sattng""' Armstrong, as the Commons apprehended ; which was the reason

the Case of ^f ^j^g resolution. And, in other cases, the practice since that
Ashby anfi /-oil u
White. resolution has been otherwise ; for m the case ot fealusbury, who

was attainted of felony for counterfeiting the stamps, a writ ot

error was denied him, though he petitioned for the same. But

if this resolution is aimed at a writ of error, for denying a habeas

corpus, or denying to bail or discharge persons committed by

the House of Commons, this resolution is very wide from the

purpose ; for whether a writ of error be a writ of right, or a

writ of grace, in all cases where a writ of error does lie, yet their

Lordships resolutions cannot be carried so far as to make a writ

of error lie in the case where there is no judgment pronounced,

as there never is in the case of a habeas corpus, or in any thing

relating thereunto ; for if an habeas corpus is denied, or if granted,

and the persons thereupon denied to be bailed or discharged, this is

no such judgment, but that the same, or any other court, may grant

an habeas corpus, and discharge or bail the person committed.

Your managers added, the Commons hoped it would be no

difficulty to convince the Lords, that these resolutions were both

unreasonable and unparliamentarj', and they have not been much

justified ; and certainly it cannot be parliamentary or reasonable

for the Lords to condemn the Commons, in the case of their own

privileges, when the Lords are no judges of them : and there-

fore, though the Commons have now entered into this debate with

their Lordships, it was never meant to subject their proceedings to

the Lords examination, but only to satisfy the Lords, and all man-

kind, that the Commons have not done any extravagant thing.

That a noble Lord said they did not intend to interrupt the

Commons in the determinations of their elections :

The Commons are beholden to them for that ; for otherwise,

when they thought fit, they might as well meddle with that, as

several other things they have of late taken upon them.

The
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The Commons hope their Lordships will consider what the Report of

Constitution is, and think it not reasonable that any part should rektrne""^

exceed its due bounds; but there have been great invasions made 'he Case of

Ashby and

upon it by their Lordships, and some instances of that kind have White.

been delivered at the last conference ; and it would be easy to

show, that the judicature, which of late has been assumed by

the Lords, is not consistent with the Constitution.

A writ of error, in this case, the Commons take to be such ;

and the Commons would be l^lameable for admitting of it, since

no such writ does lie ; and the Commons have done well in

advising her Majesty not to grant it, since it is against law.

The Commons find no such writ ever brought.

It is said, their Lordships will do right to the Commons upon

it ; but the Commons can never think it reasonable to trust the

liberties of the people of England to their Lordships pleasure ;

for they that have power to do right have power to do wrong;

and power is so often abused, that the Commons can never suffer

the Lords to assume this new power to themselves. Were we

certain power could never be abused, an arbitrary, and what is

called a tyrannical power, would be the best in the world ; for

that, not being tied to any rule, would apply the remedies proper

in all cases : but since this is not to be expected, the Commons

were in the right to stop this writ of error. They find one thing

has brought on another ; and therefore, for the future, shall

oppose any further progress of this nature.

It was further urged by the Lords, in reply, that, if such a

writ of error wants a precedent, it is a new sort of imprison-

ment has occasioned this.

That the consequences urged by gentlemen cannot avail.

That, if the law be so, nothing but the legislature can alter it.

That it is said the Lords cannot judge of the privilege of the

House of Commons. They don't say they can ; there may be

no
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Report of no occasion : but from precedents it appears they have done it

relating to by writ of crror, and at the desire of the Commons.

'I'^uP'^^ j^ That not only the Lords, but all mankind Mill iudire of what
Ashby and •' J to

WMe. is not their privileges, if they claim that which neither sense, nor

reason, nor law, will justify.

That, if the Commons say to bring an action of law against

persons not privileged, is a breach of privilege, all mankind will

say it is not.

That this comes upon a petition of five men to the Lords,

setting forth they have been imprisoned by the Commons for

bringing their actions against the constables of Aylesbury, and

for suing out writs of habeas corpus, and are at least delayed in

a writ of error.

The question lies in a narrow compass

;

Whether they have a right to bring their actions at law ?

If so, it is injustice to imprison them for doing it; a hardship

to deny them writs of habeas corpus, and a greater to imprison

their counsel and agents for endeavouring to procure them their

liberty.

That their right is settled by a judgment of law, which will

ever remain, till altered by the legislature.

But a declaration of one House, or both Houses, cannot alter

the law.

That the Lords intend not to disturb the Commons in their

right of judging only as to their own members.

That the material difference is between judging of the right of

the electors, and the right of the elected.

And there may be cases, as here, where the election is not in

question, and yet the electors receive great damage in being

denied their vote.

That the right of freehold is a man's birthright, and cannot

be taken from him but by law.

That



Jurisdictmi of the Commons. 361
N° 1.

That if any person be injured by any officer whatsoever, he Report of

may by law seek for reparation ; otherwise there is a right relating to

without a remedy ; which is no right at all.
the Case ot

•^ " Ashby and

In answer to this your managers said, \\hM .

This action is of the first impression ; and 'tis a good argument

that no such action lies, because none was ever brought before ;

and especially, because occasions cannot be presumed to have

been wanting in every new election of Members to serve in

Parliament ; nay, many, more justifiable than in the late case

of Ashby and White ; where the plaintiff was a person likely to

become chargeable to the parish, and therefore removed by the

order of two Justices. And this, by the way, brings in mind

the printed case of Ashby and White, from the report of the

Lords committees ; where it is given in answer, " no such action

" before was brought, that few had such a true English spirit

" as that plaintiff;" though, it is said, he was then a cobler, and

formerly had been an hostler ; and his breast, it seems, was first

warmed with this true English spirit, which was rather a spirit

of faction.

And it is worthy of observation, that in this case the costs

and charges sustained by Ashby, or somebody for him, could

not be less than one hundred pounds more than the costs and

damages he recovered ; so that it was infaelix victoria, and no

benefit, but a loss, to him.

A noble Lord was pleased to say further, that though he would

not pretend to judge of the Commons privileges, yet he might

of what was not their privilege. That argument appears very

strange ; since the Commons say, the matter in question is their

privilege : and if the Lords saying it is not, is sufficient to

divest them of it, the same method may divest the Commons of

all the rest. The Commons are not going about to create new

privileges, but continue the possession of those, which their

Vol,, in. 3 A predecessors
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Report of predecessors ever enjoyed and exercised, and which they think

reiattiTt"*
neither this nor any other future House of Commons can ever

the Case of depart from.
Ashby and ^

i t r- i
•

White. The Lords afterwards receded from the generahty of then-

second and last resolutions.

They said, the second, so far as that every one, who appre-

hends himself injured, has a right to seek redress, was general

;

but what followed of an action at law was confined to the present

case.

So the sixth, though it was general, was to be understood in

this particular case.

As to what was said, that none but a superior court can take

cognizance of what another does ; it was answered.

That when the Earl of Shaftsbury was committed by the

House of Lords for a contempt, he was brought by habeas corpus

to the court of King's Bench : this was complained of to the

House of Lords ; but they passed it over, being of opinion,, a

man might seek for liberty where he would.

The Lords judicature is too sacred a thing to be touched.

Your managers thereupon returned, they wished their Lord-

ships had said that at the beginning ; it would have saved much

time, and shortened the debates ; for the Commons think their

privileges as sacred, as the Lords can their judicature.

Your managers proceeded to say.

That as nothing offered at this conference, or the last, was

meant to submit or lessen the privilege of the Commons, much
less had any thing in the precedents, in the time of Queen

Elizabeth, and Jac. I. produced at the last conference, any

tendency that way.

And in answer to some objections made to those precedents,

your managers said, the Commons did not take upon them to

set forth the whole proceedings, which are very long ; but

though
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thoue;h they had not their books there to make out their Report of
" "^ 111 1

Conferences

quotations, they can depend upon what they have stated, to relating to

, the Case of
be true. Ashby and

In the precedent of Sir Francis Goodwin's case, cited by ^^'^"^ -

the Commons, there are no omissions, that, duly considered, can

make that case less to the advantage of the Commons on this

occasion : for if the word " order" be omitted, and taking the

answer to have been, " that they did conceive it did not stand

" with the honour and order of the House, to give account of

" any their proceedings or doings," that will little alter the

case ; since it is plain, from the entry on the Journal, the Com-

mons, in returning this answer, had regard chiefly to the prece-

dent then quoted, 27 Eliz. when the Commons refused to give

the Lords any reason (though the Lords desired them) for the

rejecting, at the first reading, a bill the Lords had sent down

to the Commons. The reasons for the Commons proceedings

in this case were prepared by themselves, which they did com-

municate to the Lords ; but the Lords were not to add or dimi-

nish ; and though some Lords were present at the Commons

delivering their reasons, there is a material distinction upon the

Commons Journals, of those Lords being present as Lords of the

Council, and not as Lords of the Parliament.

And the noble Lord, who took notice of the Commons omission

in the stating of this case, and pretended to state it fully and

truly himself, omitted, that the new writ was ordered to issue at

the request of Sir Francis Goodwin, by his letter ; which, for the

satisfaction of the House, was read, and entered on the Journal,

before any question for the new election was made.

In that of the 28th Eliz. the Commons did not at the last

conference omit to take notice of the Judges determination ; but

it is justly stated, as a matter the Commons, in the examina-

tion of that case, were informed of, but did not respect ; the

3 A 2 Commons
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Ueport of Commons then asserting themselves to have the sole determination
Conferences . ,

relating to 10 that Case.

Arhby'anf ^our managers further urged,

^Vhite. Though the Commons do not submit their privileges, it may

be proper to ascertain what they claim, with the reason, why

they are at this time the more concerned to oppose all attempts

upon them.

They do agree, the right of voting may be grounded upon

freehold, charter, or prescription ; and they do not pretend to

draw them from the courts of common law, when, as such, they

come there originally, immediately, and directly, in question.

But it is as plain, when the right of voting in an election is the

thing originally, immediately, and directly, in question, that is

solely cognizable in the House of Commons, whose determination

is the standing rule for all places ; and if the elections only

were examinable by the Commons, and every elector's vote was

examinable elsewhei'e, the consequence of such different deter-

minations is fully stated, as delivered at the last conference ;

which common and known difference, of coming originally, or

collaterally and incidentally, in question, will answer the case of

the Earl of Banbury; where the order of the House of Lords came

only incidentally in question, upon an indictment for murder.

Nor is here any injury in this case that requires an action, much

less damages : the elector's vote, upon every election, depends

upon its own true foundation, as the elector then stands entitled

by freehold, charter, or prescription, whether he was entitled, or

was allowed, or refused, at any former election, or not.

Nor is damage always necessary to a remedy. That which is

specific, and gives the right, is the most noble and complete

remedy ; damages being only secondary, substituted by way of

recompense, where the other cannot be had ; as appears by

many instances in the law.

The
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The Commons had great reason to assert their ancient right, Report of,.,,,, ,
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and withstand these late and new attempts upon the Consti- relating to

tution, which in every step have been unprecedented ; viz. the
Ashtr^and

action, the habeas corpus, and the writ of error. ^'^'^"e.

The action was never known, though the hke occasions have

been as frequent as elections ; unless these Aylesbury men

have more refined notions of their rights and privileges than

others ever had.

As to the habeas corpus, the argument is so much stronger,

as liberty is dearer than property.

As to the writ of error ; though the Lords resolution is ge-

neral, they now assert it to be of right only in this case.

As the Commons at the last conference waved the point of a

writ of error being of right, or of grace, so they do now, not by

way of admission, but as it is not material in this case.

But thus much may be observed, that this is not the common
case, where the question arises and falls under the determination

of the Judges of the law, which is of petitions of right, and writs

of error, in the courts of Westminster (as that of Sir Thomas

Armstrong's was) where the Queen is party : there it is in the

room of a suit against the Crown : and, if denied, the party has

no remedy.

This petition to the Queen, for a writ of error in Parliament,

is properly a parliamentary case, and is the same when the Queen

is party or not ; and seems some remnant of our ancient Con-

stitution, where all petitions were to the King in Parliament, or

to the King, and his great Council (which was distinct from the

House of Peers) and were examined, by triers, whether fit for

the Parliament to proceed upon or not ; and to say, that, upon

•such examination, they could not be rejected, is to say, that

examination was insignificant.

And if in this case no writ of error lies, it cannot then be said,

that the denying of it is an obstruction of justice, or contrary to

Magna Charta.

That
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Report of That a writ of error lies not in any proceeding on an habeas
Conferences

,
. „ . . , ^

relating to corpus, has been the unirorm opinion or lormer times, as appears

AshbyMd i" ^ c^^6 of tl^^ '^^^y of London, 7° Jac reported by the Lord

^™te.
^
Chief Justice Coke, in his 8th Report, where one under an arrest

for the penalty in a bye-law, brought his habeas corpus ; and

the Judges took it for a ground, that no issue or demurrer could

be joined upon the return, nor could any writ of error he upon

their award ; and upon that, as a principle, grounded their

resolution, fol. 128.

And that this never came directly in question, is, because a

writ of error in such case was never asked, much less had, upon

a bare commitment of any court whatsoever ; and it is hard to

imagine, that there is any lawful resort, or appeal for liberty,

left untried at this day, when so many in all times have had

occasion to apply for it, especially considering the frequent

commitments of both Houses of Parliament.

That the Commons are not surprised to find the Lords make

such a show of submitting their privileges to the courts of West-

minster, when it is in order to draw all the rights and privileges

of both Houses to their ow^n final determination ; and much

less, when they consider, how insignificant all courts of justice

are rendered, while their Lordships exercise the last resort in

judicature.

The several attempts in the way of judicature, which have

been made upon the Constitution, are so many reasons for the

Commons at last to make a stand.

The very form of writs of error in Parliament is altered in a

most material part.

It is still returnable into Parliament generally, and the judg-

ment is entered per curiam Parliamenti.

But where the ancient form, which appears in Rastall's En-

tries, fol. 302, was, ut de consilio et advisamento Dominorum

spiritualium et temporalium, ac Communitatum, in Parliamento

nostro
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nostro existentium, ulterius pro errore corrigendo fieri faciamus Report of

J 1 • D Conferences
quod de jure, &C. relating to

Of late, as appears by a writ of error, printed in the Lord
'i"^, F"*^ "J

Chief Justice Saunders's 2d Report, fol. 228, (and agreeable to White.

that are all the modern ones) that word " Communitatum " is

omitted.

This is only touched, for an instance, that even the highest

records, which ought to derive to us our Laws and Constitution

pure and entire, have been corrupted.

And to proceed to instance some modern innovations upon

our Constitution in point of judicature :

In December, 18 Jac. L it appears by the Lords Journal, that

an appeal to the Lords from a court of equity, was by them

acknowledged to be as new and unprecedented, as any of the

attempts which occasion the present conference.

Here the Lords interrupted your managers, affirming, that

they were restrained from entering into debate of their judica-

ture of appeals from equity, as foreign from the subject-matter

of the last conference. But it was answered and insisted by

^^our managers, that this was part of the matter offered at the

last conference.

And your managers declared, that they had more to offer,

and were ready to proceed upon the subject-matter of the last

conference, in such manner as they thought their duty to the

Commons of England required, if their Lordships thought fit

to hear them : whereupon the Lords did rise, and broke off the

conference.

Appendix,
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Die Veneris, 17° April, 1668.

[Proceedings in the Case of Skinner and the East India

Company.]

A PETITION of the Governor and Company of Merchants

of London trading to the East Indies was read ; and Sir

Samuel Bernardiston, Sir William Rider, and others of the

Company, being called in, and owning the Petition ;—and the

matter of grievance, and extent of the power and jurisdiction of

the House of Lords therein complained of, being debated ;

Ordered, That this Petition be referred to the Committee ap-

pointed, by the order of the 22d of February last (to consider

of the Privileges of this House, and the jurisdiction and manner

of proceeding of the House of Lords, and to inquire into prece-

dents concerning the same, as to the case of Mr. Fitton, and

such like cases) to take this case also into consideration, in

point of grievance and extent of jurisdiction, and to search into

precedents concerning the same, and to report it, with their

opinions thereon, to the House ; and they are to meet this after-

noon in the Speaker's chamber, and to sit de die in diem, and

speed their report ; and it is particularly recommended to * Mr.

Solicitor General to take care of dispatch in this business, and

all the Gentlemen of the Long Robe ; and Sir William Thompson,

Sir John Frederick, &c. are added to the Committee.

* This Solicitor General, who ap- Heneage Finch, afterwards Lord Chan-

pears to have taken so great a share cellor Nottingham.

in this business of Skinner's, was Sir
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Die Veneiis, 24° April, 1668. of Skinner

and the

East In<li;i

Sir Robert Atkins reports from the Committee, to whom the Company.

Petition of the Governor and Company of Merchants of

London trading to the East Indies was committed, That the

Committee had fully examined the matter, that they found

all the allegations of the Petition to be true, and therefore

have proceeded to these Votes ; which he read, and after de-

livered the same in at the Clerk's table ; which Votes are as

followeth, viz.

1. That the proceedings of the House of Lords, upon the

Petition of Thomas Skinner, Merchant, against the Governor

and Company of Merchants of London trading to the East

Indies,—Sir William Thompson, and several other Members of

the House of Commons, being Members of the said Company,

—

are a breach of the Privilege of the House of Commons.

2. That the House of Lords assuming and exercising a

jurisdiction, and taking cognizances of the matters set forth

and complained of in the Petition of Thomas Skinner, Mer-

chant, against the Governor and Company of Merchants of

London trading to the East Indies ; and their Lordships over-

ruling of the plea of the said Governor and Company, put in

to the jurisdiction of the said House of Lords ;—the said cause

coming before the House originally only upon the complaint

of the said Thomas Skinner, and the matters in the said Petition

complained of, concerning the taking away of the said peti-

tioner's ship and goods, and assaulting his person, being

relievable in the ordinary courts of law ;— is contrary to the

law of the land, and tends to the depriving of the subject of

the benefit of the known law, and the introducing of an

arbitrary way of proceeding.

Vol. III. 3 B 3. That
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3. That the House of Lords, in the cause depending before

them, upon the Petition of Thomas Skinner, Merchant, against

the Governor and Company of Merchants of London trading

to the East Indies, allowing of affidavits taken before Masters

of the Chancery and a Judge of the Admiralty, as proof in

the said cause, wherein also the Governor and Company had

no liberty to cross-examine the said persons making such affi-

davits ; and the House of Lords not granting a commission to

the said Governor and Company for the examination of their

witnesses, the same being desired by the said Governor and

Company, is illegal, and a grievance to the subjects.

The Votes being again read ;

Resolved, &c. That the debate of the Report be adjourned,

and taken into consideration the first business on Monday

morning.

Die Liince, 27° April, 1668.

Ordered, That the Report concerning the jurisdiction of the

House of Lords, in the case of the East India Company, be

taken into consideration to-morrow morning.

Die Martis, 28» April, 1668.

Resolved, &c. That the debate of the Report touching the

judicature of the House of Lords, in the case of the East India

Company, be adjourned till Saturday morning next.

Die Merciirij, 29° April, 1668.

Ordered, That the matter upon the Report touching the

jurisdiction of the House of Lords, in the case of the East India

Company,
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Die Veneris, V Maij, 1668. '
«

'

Resolved, &:c. That Thomas Skinner, Merchant, be sent for

in custody of the Serjeant at Arms attending this House, for

his breach of Privilege, in commencing and prosecuting a suit

by petition in the House of Lords, against the Company of

Merchants trading to the East Indies, wherein several Members
of this House are parties concerned, and in procuring a judg-

ment therein, and serving the same on the Deputy of the

Company, and endeavouring to execute the same whilst the

Members are attending the service of this House.

Resolved, &c. That the debate of the matter of the juris-

diction of the Lords, in the case of the East India Company,

be the first business to-morrow morning ; and that the House,

in the next place, read the ingrossed Bill for his Majesty's supply

:

nothing to intervene.

Sahhati, 2* Maij, 1668.

The House then proceeded in the consideration of the matter

touching the jurisdiction of the House of Lords, in the cause

of the Merchants of London trading to the East Indies ; and

the Petition of the Company was again read.

The Votes, of the Committee, to which the Petition was

committed, were again read.

The first Vote as to the breach of Privilege, was read a

second time, and postponed.

The second Vote touching the Lords jurisdiction, was read

the second time.

3 B 2 The
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The Order of Reference from the Lords to the Judges, and

the Judges Certificate, wherein Mr. Skinner, as to the matters

complained of in his Petition, was reUevable in the courts of

law andequity, were read.

The copies of the Petition of Mr. Skinner to the Lords, and

the plea put in thereto by the Company, were read.

The second Resolve of the Committee was twice read, and

debated, and some alterations and amendments proposed thereto.

The last Resolve was twice read, and debated, as also some

other matters proposed, on the Petition concerning the assault on

the person of Skinner, and the breach of Privilege by Skinner's

proceedings.

Resolved, That it be referred to Sir Robert Atkins, Mr.

Vaughan, &c. or any three of them, to consider of the whole

matter, and to bring in the Votes, altered and drawn up accord-

ing to the present debates, and the sense of the House thereupon,

against this afternoon.

Post Meridiem.

Sir Robert Howard reports from the Committee, to whom it

was referred to consider of the whole matter of the debate upon

the Resolves returned from the Committee to which the Petition

of the Merchants of London trading to the East Indies was

committed, and to bring in the Votes altered and drawn up

according to the debate and sense of the House, That the Com-

mittee had drawn up the Resolves accordingly ; which he read,

and after delivered the same in at the Clerk's table ; and the

Votes were twice read, and, upon the question, severally agreed :

which are as followeth, viz.

1. That the Lords taking cognizance of and their proceeding

upon the matter set forth and contained in the petition of

Thomas Skinner, Merchant, against the Governor and Company

of
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the taking away the petitioner's ship and goods, and assaulting of skinner

his person ; and their Lordships over-runng the plea of the said
r^tt' India

Governor and Company (the said cause coming before that Company.

House originally only upon the complaint of the said Skinner)

being a common plea, is not agreeable to the laws of the land,

and tending to deprive the subject of his right, ease, and benefit,

due to him by the said laws.

2. That the Lords taking cognizance of the right and title

of the Island in the petition mentioned, and giving damages

thereupon against the said Governor and Company, is not war-

ranted by the laws of this kingdom.

3. That Thomas Skinner, Merchant, in commencing and pro-

secuting a suit, by petition in the House of Lords, against the

Company of Merchants trading to the East Indies, wherein

several Members of this House are parties concerned with the

said Company in their particular interests and estates—and in

procuring judgment therein, with direction to be served upon

the Governor, being a Member of this House, or upon the

Deputy Governor of the said Company of Merchants— is a

breach of the Privilege of this House.

Resolved, &c. That the petition of the Merchants trading to

the East Indies, and the two first votes of this House now passed,

relating to the jurisdiction of the Lords, be delivered by a

message at the Lords Bar, with reasons for enforcing the

said Votes ; and it is referred to Mr. Vaughan, Mr. Solicitor

General, &c. or any two of them, to prepare and draw up the

said reasons.

The House being in a debate whether the Lords shall be

desired to suspend or vacate their further proceeding in this

business

;

Resolved,
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Resolved, &c. That the further debate in this matter be

adjourned till Monday morning next, and to be taken up the

first business.

Die LuncE, 4° Maij, 1668.

Ordered, That a conference be desired with the Lords, upon

occasion of a petition delivered to this House by the Company

of Merchants of London trading to the East Indies.

Ordered, That Sir Robert Carr do go up to the Lords and

desire a conference.

Ordered, That it be referred to the Committee who brought

in the last Votes concerning the jurisdiction of the House of

Lords, in the cause of the East India Company, to prepare

reasons to be insisted on at the conference to be had with the

Lords.

Fost Meridiem.

Sir Robert Howard reports from the Committee appointed to

consider of reasons to be insisted on at the conference with the

Lords, concerning the Jurisdiction of the Lords in the case of

the East India Company, that the Committee had met, and

prepared reasons to be insisted upon accordingly, which he

opened to the House.

Die Veneris, 8° Maij, 1668.

Ordered, That it be referred to the Members that did manage

the conference with the Lords, in the case of the Merchants of

London trading to the East Indies, to prepare and draw up in

writing the reasons and arguments by them insisted on at the

conference,
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conference, in justification of the Votes of this House ; to the Proceedings

end the same may be in readiness to be entered in the Journal of of Skinnei-

~~ and the

East Indi

Company

this House. f^.^Y.-East India

Post Meridiem.

A message from the Lords by Sir WilUam Child and Doctor

Crofts

:

Mr. Speaker,

Tlie Lords desire a present conference with this House, in

the Painted Chamber, upon the subject-matter of the last

conference.

And accordingly the messengers being called in, Mr. Speaker

acquaints them, that the House had agreed to the present

conference desired.

Ordered, That the persons formerly appointed to manage the

conference, do again attend and manage this conference with

the Lords ; and that Mr. Comptroller, Sir Thomas Meres, &c.

be added to the former managers.

Sir Robert Howard, Mr. Solicitor, Mr. Vaughan, and the

other managers of the conference with the Lords, report the

proceedings therein, and the Votes of the Lords delivered at

the conference ; which being read and debated ; it was

Resolved, &c. That the petition of the East India Company

delivered to this House, touching the proceedings of the House of

Lords in the case of Tliomas Skinner, is not scandalous :

Resolved, &c. That the delivery of the said petition of the

East India Company to this House, and the entertaining thereof,

and the proceedings and Votes of this House thereupon, were no

breach of the Privilege, or an encroachment upon the juris-

diction of the House of Lords ; but very proper and fit for this

House,
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of Skinner be between the two Houses :

East India The question being propounded, That whosoever shall be
Company. aiding or assisting in putting the order or sentence of the House

of Lords, in the case of Thomas Skinner against the East India

Company, in execution, shall be deemed a betrayer of the liberties

of the Commons of England ;

The question being put. That that question be now put

;

The House divided.

The Noes went out.

Tellers for the Yeas,<
'

i 53.
[ Sir Tho' Littleton ; J

_ „ „ , ^^ f Sir J" Duncombe, 1
Tellers for the Noes,<^ • . ^ „ M 84.

[Sir J° Talbot; J

And so it passed in the negative.

Resolved, &:c. That a message be sent to the Lords, to

acquaint them that this House doth take notice of the desire of

the Lords, at the last conference, for a good union to be kept

between both Houses ; and that it is the opinion of this House,

that the best expedient to preserve such union is, that all pro-

ceedings be forborne upon the sentence and judgment of the

Lords, in the case of Thomas Skinner against the East India

Company ; and that Sir Andrew Riccard, Sir Samuel Bernar-

diston, Mr. Rowland Gwyn, and Mr. Christopher Boone, be

set at liberty ; this House being unsatisfied with their Lordships

reasons offered at the last conference.

Die Sablmti, 9° MaiJ.

The House then resumed the consideration of the question

before proposed ; which being again debated.

Resolved, Sec. That whosoever shall be aiding or assisting in

putting the order or sentence of the House of Lords, in the case

of
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of Thomas Skinner against the East India Company, in execution, Proceedin<^s

sliall be deemed a betrayer of the rights and hberties of the "]• c',"?

'^^^^

Commons of England, and an infringer of the Privileges of this ^"^ '''^

House. Company.

iier

Resolved, &c. That the Votes of the Lords, delivered at the

last conference, be kept in the hands of the Clerk of this House,

but not entered in the Journal.

Die Martis, 19° Octobris, 1669-

Resolved, &c. That the Committee be appointed to peruse

the Journals of this House, and to state and report how the case

in point of Privilege between the two Houses stands, upon the

case of the East India Company and Skinner ; and that it be

referred to Mr. Garraway, Mr. Swynfen, iScc

Die Jovis, 21° Octobris, 1669

.

Mr. Solicitor General reports from the Committee appointed

to peruse the Journals of this House, and to state and report the

case in point of Privilege between the two Houses, arising upon

the case of the East India Company and Skinner, the whole series

of the petitions, votes, orders, conferences, and proceedings in

that matter, before the adjournment of the House, the 9th of

May, 1668 ; and what hath been done in the House of Lords

from the time of the last conference ; and that they had not only

imposed a fine on Sir Samuel Bernardiston, one of the Members

of the East India Company, of three hundred pounds, but also

committed him to the custody of the Black Rod, for his pretended

crime in contriving and abetting the petition of the Company to

this House ; and that upon search in the office of Sir Robert

Long, Auditor of the Receipts of the Exchequer, in Mr. Lovyng's

office, one of the Tellers, an entry is found upon record, dated

Vol. III. 3 C the
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the 10th of August, 1668, of the said fine of three hundred

pounds imposed on Sir Samuel Bernardiston by the Lords : and

it is pretended that one Mr. Loope, clerk to Mr. Lovyng, re-

, ceived the money, and made the bill, upon which a tally was

struck for Sir Samuel Bernardiston, and delivered to him that

paid the money, whom Mr. Loope says he knows not ; and that

thereupon Sir Samuel Bernardiston had been set at liberty, by

which means the sentence and proceedings of the Lords, and

their jurisdiction, seemed to be asserted against the Votes and

Privileges of this House, and the liberties of the Commons of

England.

In which Sir Samuel Bernardiston seeming to have complied,

by submitting to the Lords sentence, and payment of the fine

by them imposed, the House being desirous to have an account

therein, and being informed that Sir Samuel Bernardiston was at

the door, commanded him to be called in ; and being called in

to the Bar of the House, Mr. Speaker did acquaint him with the

proceedings aforesaid, and demanded of him why he had paid

the fine, and submitted to the sentence of the Lords House?

Sir Samuel Bernardiston returned his answer to this effect

following, viz.

Mr. Speaker,

Whereas it is said that I, Sir Samuel Bernardiston, did pay

three hundred pounds upon the Lords sentence against me, I do

hereby declare that I did not pay it, or any part of it ; neither

did the East India Company, or any person by their or my
order pay the same, nor do I own thanks to any man for paying

it ; but if you please, Mr. Speaker, to give me leave, I will give

you a narrative of the same.

Upon Saturday the 9th of May, 1668, so soon as the Com-

mons House (in obedieuce to his Majesty's commands) had ad-

journed themselves, I was presently called as a delinquent, upon

my
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my knees, to the Bar of the Lords House, and demanded what Proceedings

I had to say for myself, why the judgment of that House should ^"si^^
^^

{inner ::i

not pass upon me, for having a hand and being one of the con- ^^^ '''^^,.

trivers of a scandalous libel against that House ? To which my Company.

reply was, that I knew not myself to be concerned in any scan-

dalous libel ; but true it was, I did deliver a petition to the

House of Commons, in behalf of the East India Company, by

their order, being Deputy Governor ; and I did it out of no

other design than to preserve the Company's interest and estate,

according to my oath and duty of my place. Then I was com-

manded to withdraw, and others were called in. Soon after

some of the Lords came to me in their Lobby, and told me the

House was highly incensed against me ; that I should presently

be called in again ; and if I did not then submit myself, and own

my fault, I must expect the indignation of the House of Peers

to fall upon me. And being called in the second time, it was

demanded what further I had to say for myself before judgment

should pass against me ? When I repeated my former discourse,

adding, that I had no design to create any difference betwixt

the two Houses, but to preserve the Company's estate ; yet, if

I had thereby offended their Lordships, I humbly begged their

pardon. Being then commanded to withdraw again, was after-

wards called in ; and being upon my knees, sentence was pro-

nounced to pay three hundred pounds fine to his Majesty, to lie

in custody of the Black Rod without bail until the money was

paid : and accordingly Sir John Eyton, Usher of the Black Rod,

kept me in his custody until the 10th day of August following

;

when, at nine of the clock at night, he came to me, and said,

" Sir Samuel, I am come to discharge you from your imprison-

ment ; and I do discharge you, and you may now go when and
where you please." I then demanded how that unexpected re-

leasement came to pass, and to whom I was beholden for the

same? He replied, " You are discharged upon honourable terms;

3 c 2 but
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;

in the Case . ,
^

/- , tt • t i , -n
of Skinner yet it 1 see you to-morrow, after the House is adjourned, I will

East'India
^^^^ J^^^ more : there is a mystery in it ; but I have sufficient

Company. authority for what I do."

Sir Samuel Bernardiston being withdrawn, and the matter

again debated,

. Resolved, That it is the opinion of this House, that Sir

Samuel Bernardiston hath in this matter behaved himself as a

good Commoner of England.

The House then fell into a debate of some expedients for

settling the difference, in point of Privilege and Jurisdiction,

between the two Houses ; and after several motions, and pro-

posals made,

The question was propounded, that a Committee be appointed

to bring in a Bill for settling the difference between the Lords

and this House.

But the time not serving for debate thereof;

Resolved, &c. That the debate of this matter be adjourned

till to-morrow morning, ten of the clock.

Die Veneris, 22° Octobris, 1669

.

The House re-assumed the debate of the matter upon the

question propounded yesterday, for appointing a Committee for

bringing in a Bill for settling the difference in point ofjurisdiction

between the Lords and this House ; and the matter being long

debated ;

Resolved, &c. Nemine contradicente. That a Committee be

appointed to prepare and bring in a Bill upon the debates of the

House ; viz. Mr. Solicitor General, Mr. Serjeant Maynard, &c.

;

and it is recommended to Mr. Solicitor General to take care to

expedite the Bill.

Ordered,
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Ordered, That the Clerk of this House do attend the Mem- Proceedings

bers who did the last session manage the conference with the of skinner

Lords in the case of the East India Company and Skinner, and
p"ast' India

desire them that they would prepare and perfect the arguments Company.

and reasons used at the conference, and deliver them to be

entered in the Journal of this House.

And that no other Committee do sit in the mean time but

the Committee appointed to prepare and bring in the Bill.

Die Ltuhc, 25* Octobris, I669.

Sir Thomas Meres reports, That the Committee had consi-

dered of the debate of the House, and had penned a Bill to

settle the question of jurisdiction between the Lords and this

House.

A Bill to settle the question of jurisdiction between the Lords

and this House was read the first time.

Resolved, &c. That this Bill be read the second time to-morrow

morning.

Die Martis, 26° Octobris, I669.

The Bill for settling the question of jurisdiction between the

Lords and this House was read the second time.

Resolved, &c. That the Bill be committed to Mr. Solicitor

General, Lord Richardson, &c. : and they are to consider of the

debate of the House, and how to extend the Bill to the Lords

jurisdiction in criminal matters, and to expedite their report by

Friday.

Die Veneris, 29° Octobris, I669.

Sir Robert Atkins reports from the Committee, to which the

Bill for settling the question of jurisdiction between the Lords

and
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Proceedings and this House, had been committed, several amendments agreed

of Skinner by the Committee to be made to the Bill; which he read, with

Kast India
^^^ Coherence, in his place, and after delivered the same in at

Company^ the Clerk's table.

The amendments were read the first time.

The first amendment was read the second time, and upon the

question agreed.

The second amendment was read the second time, and upon

the question agreed.

The third amendment was read the second time.

Resolved, &c. That these words " not being a Peer of the

" realm," be inserted after the word " persons" in the amend-

ment.

Resolved, &c. That the word " examination" be omitted in

this amendment.

The rest of the amendments were read the second time, and,

upon the question, severally agreed to.

The House then fell into debate of omission of some, and

addition of other clauses to the Bill, and some other alterations

to be made thereto ; and, in particular, whether the clause for

vacating the judgments against Sir Samuel Bernardiston, and

for cancelling and obliterating the Journals and proceedings

relating thereto, should stand in the Bill, or be omitted.

The question being put, That the clause do stand in the Bill

;

The House was divided.

The Noes went out.

Tellers,

Sir Thomas Meres, 1 , „ , ,r
,, ,, , 142 for the Yeas.
Mr. Vaughan

;

J

108 for the Noes.
Lord Fanshaw

,

Sir Thomas Strickland ;

And so it was resolved in the affirmative, that the clause

should stand in the Bill.

Resolved,
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Resolved, &c. That the Bill be re-committed, upon the debate Proceedings

of the House, to the former Committee ; and all that shall come "J
!',":

'^^^'^

' '
01 Skinner

are to have voices ; and they are to meet this afternoon, at four *"'' ^^^

East India

of the clock, in the Speaker's chamber, and to send for persons. Company.

papers and records.

Die Sahbati, SOP Octohris, I669.

Sir Robert Atkins reports from the Committee, to which the

Bill for declaring and ascertaining the jurisdiction of the House of

Lords, was re-committed, some further amendments to be made,

and a proviso to be added to the Bill ; which he read, with the

coherence, in his place ; and after delivered the same in at the

Clerk's table ; which being twice read, and the words " or forty

" days" being, upon the question, agreed, and inserted in the

second amendment ; and these words " bodies politic or corpo-

" rate," upon the question, agreed, and inserted in the proviso

;

with these additions, the amendments and proviso were, upon

the question, agreed to.

Resolved, &c. That the Bill, with the amendments and proviso

agreed to, be ingrossed.

Die Mercurii, 3" Novembris, 1669-

An ingrossed Bill, concerning certain proceedings in Parlia-

ment, was read.

Resolved, &c. That the said Bill do pass*; and that the title

shall

* This Bill was carried up to the be declared and enacted, and be it de-

Lords, but was rejected by them, on the clared and enacted by the King's most

first reading, on the 10th of November, excellent Majesty, &c. &c. Th.t no

It begins as follows :
" The Commons trial or judgment concerning the life,

assembled in Parliament do most hum- liberty, or any corporal or other pu-

bly beseech your Majesty, that it may nishment of any person or persons, not

being
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N" 2.

Proceedings shall be, an Act concerning certain proceedings in Parliament

:

of Skinner and the Lord St. John is to carry up the Bill to the Lords.
and the

r.ast India ta • r • -r

Company. Die Jov'is, 4** ]\ovembns, I669.

Resolved, <Scc. That Sir Robert Atkins do carry up the Bill,

concerning certain proceedings in Parliament, to the Lords.

Die Lima-, 22" Novonbi-is, I669.

A message from the Lords, by Sir William Child and Sir

Thomas Estcourt

:

being a peer of the realm, nor any trial

or judgment touchiug the right, title,

or property of any person in or to their

lands, tenements, goods or chattels, nor

any taxation of damages to the party

grieved, for or in respect of any injury

supposed to be committed, ou^ht to

be, or shall, at any time hereafter, be

had, made, or given in Parliament,

upnn aiii/ original complaint there to be

exhibited (other than upon complaint

or impeachment of the House of Com-
mons, and other than upon such com-

plaint as shall tend to and end in some

Act of Parliament thereupon to be

passed) or upon breach of Privilege of

Parliament committed during any

session of Parliament, or within forty

days before or forty days after the

session. And that all judicial proceed-

ings had, upon any such original

complaint, or hereafter to be had to

the contrary thereof, shall be holden

for none, being contrary to the good

old laws and statutes of the realm."

The Bill then proceeds to declare

and enact, " That no person who shall

exhibit his petition to the House of

Commons shall be molested, prose-

cuted, or impeached by or before tlie

House of Peers, for or in respect of

such petition ; nor shall be liable to

suffer or incur any fine, penalty, or

forfeiture whatsoever, for or by reason

thereof, by or before the said House of
Peers, unless it be at the prosecution

of the said Commons." It then goes

on to enact, " That all judgments,

fines, and executions had, made, and

imposed, or awarded against Sii Samuel

Bernardiston, in the last session, shall

be deemed and taken to be utterly void

and of none effect. And that all entries

and memorials thereof in any Journal

or Roll of Parliament, or in or upon
any Records in the Court of Exche-
quer ; and all other judgments and
proceedings whatsoever, touching or re-

lating to the matter lately depending in

the last session of Parliament between

Thomas Skinner and the Governor and
Company of the Merchants trading to

the East Indies, shall be cancelled and
vacated. And that nothing of that

nature be hereafter drawn into conse-

quence or example, or put in practice

for the time to come."
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Mr. Speaker, Proceedings

The Lords have sent you clown a Bill*, intituled, An Act for )," sMnnei

the limiting; of certain trials and causes in Parliament, and Pri- ''."'' ^'"'
..^ ' hast India

vileges of Parliament ; and for the future ascertaining the trial Company.

of Peers, and all other his Majesty's liege people : to which

they desire the concurrence of this House.

Ordered, That this Bill be read on Thursday next, at ten of

the clock.

Die Mercurij, 24° Novembris, 1669.

Ordered, That the reading of the Bill sent down from the

Lords, for the limiting of certain trials and causes in Parliament,

and Privileges of Parliament ; and for the future ascertaining

the trial of Peers, and all other his Majesty's liege people ;

be adjourned till Saturday morning, ten of the clock.

Die Sabbati, 27° Novembris, I669.

The Bill sent from the Lords, for limiting certain trials and

causes in Parliament, and Privileges of Parliament ; and for the

future ascertaining the trial of Peers, and all other his Majesty's

liege people ; was read the first time.

The question being put, That this Bill be read the second

time ;

It passed in the negative.

The House falling into debate of expedients relating to the

matter of the said Bill

;

Resolved, &c. That the further debate thereof be adjourned

till Wednesday morning next.

* The former Bill (rejected by the which was negatived by the Commons
Lords) is preserved in the Parliament on the 27th November on a motion
Office ; but I have not been able to for the second reading,

find this Bill now sent from the Lords,

Vol. HL 3 D
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Die Mercury y V Decembris, I669.

Resolved, That the debate appointed for this day, concerning

trials and Privileges in Parliament, be adjourned till Saturday-

morning next.

Die Sobbati, 4° Decembris, 1669-

The House then, according to former order, resumed the de-

bate of the matter concerning trials and Privileges in Parliament.

The House of Commons being informed, that Sir Samuel

Bernardiston, a Commoner of England, has been called before

the House of Lords, and hath had a judgment passed upon him,

and a fine imposed, and a record made thereof in the Exchequer,

mentioning the fine to be paid ;

Resolved, &c. That a conference be desired of the Lords upon

the matter aforesaid, and other proceedings relating thereunto

;

and also upon the proceedings concerning Thomas Skinner and

the East India Company-

Resolved, Sec. That a Committee be appointed to prepare

and draw up reasons, to be insisted upon at the conference to

be had with the Lords touching the matter aforesaid ; viz. Mr.

Solicitor General, Mr. Serjeant Maynard, &c. ; and the special

care of this matter is recommended to Mr. Solicitor General, Sir

Robert Howard, and Sir Thomas Lee.

Die Martis, 7° Decembris, \669-

Ordered, That the report of Sir Robert Howard, from the

Committee appointed to prepare reasons to be used at the con-

ference with the Lords, be heard this day, next after the report

from the Committee of Elections.

Sir
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Sir Robert Howard reports from the Committee appointed to Proceedings

prepare and bring in reasons to be insisted upon at the con-
J," sidnnTr^

ference to be had with the Lords, in the matter relating to the '^"'^ '•>«

°
. East India

East India Company and Skinner, and Sir Samuel Bernardiston, Company.

That the Committee had met according to the commands of

the House, and had taken deliberate consideration of the whole

matter ; but found they were disabled to prepare reasons without

a ground-work of some particular heads agreed by the House,

to the justification whereof the reasons might be applied ; and

that the Committee had prepared some heads, drawn up into

five several resolves ; which he read in his place, and tendered

to the House for their approbation ; and the same being again

read, are as followeth, viz.

1. That it is an inherent right of every Commoner of England,

to prepare and present petitions to the House of Commons,

in case of grievance, and the House of Commons to receive

the same.

2. That it is the undoubted Right and Privilege of the House

of Commons to judge and determine touching the nature and

matter of such petitions, how far they are fit or unfit to be

received.

3. That no Court whatsoever hath power to judge or censure

any petition prepared for, or presented to the House of Com-
mons, and received by them, unless transmitted from thence,

or the matter complained of by them.

4. Whereas a petition by the Governor and Company of

Merchants trading to East India was presented to the House

of Commons by Sir Samuel Bernardiston and others, complain-

ing of grievances therein—which the Lords have censured,

under the notion of a scandalous paper or libel—that the said

censure and proceedings of the Lords against the said Sir Samuel

Bernardiston ate contrary to, and in subversion of, the Rights

3 D 2 and
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Proceedings and Privileges of the House of Commons, and Liberties of the
in the Case ^-,| /^ ri i i

of Skinner Commons ot ringland.

East^'lndi
^' ^hat the continuance upon record of the judgment given

Company. by the Lords, and complained of by the House of Commons,

in the last session of this Parliament, in the case of Thomas
Skinner and the East India Company, is prejudicial to the

Rights of the Commoners of England.

Ordered, That the report delivered in by Sir Robert Howard

be taken into consideration, the first business to-morrow morning.

Die MerciiriJ, 8° Decembris, I669.

The House then resumed the consideration of the report of

Sir Robert Howard, of the heads and proposals brought in

from the Committee appointed to draw up reasons to be insisted

on at the conference to be had with the Lords, in the matter

concerning the East India Company and Skinner, and Sir Samuel

Bernardiston.

The first head was twice read ; and, with the addition of the

word " of," upon the question, agreed to.

The second head was read twice ; and, with the alteration of

the word " retain " for " receive," upon the question, agreed.

The third proposition was twice read, and some amendments

made thereto.

The question being put to agree to this proposition ;

The House divided.

The Noes went out.

Tellers

:

Mr. Morice,

Mr. Steward
For the Yeas, 109-

Sir J° Talbot, 1 ,, , ..
^ , „ } For the Noes, 73.
Col. Reames ; J

And so it was resolved in the affirmative.

Th(
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The fourth proposition was twice read; and the words "under Proceedings

,
. (" • 1 11 1 !> • 1 • 1 '" '^'^ Case

" the notion or omitted, and the word "as inserted in the of Skinner

stead of it : and the proposition, thus amended, upon the question
ifast'lndia

agreed. Company.

The fifth proposition was read twice, and upon the question

agreed,

1. That it is an inherent Right of every Commoner of Eng-

land, to prepare and present petitions to the House of Com-
mons, in case of grievance, and of the House of Commons to

receive the same.

2. That it is the undoubted Right and Privilege of the House

of Commons, to judge and determine touching the nature and

matter of such petitions, how far they are fit or unfit to be

retained.

3. That no court whatsoever hath power to judge or censure

any petition prepared for, or presented to and received by, the

House of Commons, unless transmitted from thence, or the

matter is complained of by them.

4. That whereas a petition, by the Governor and Company of

Merchants trading to the East Indies, was presented to the House

of Commons by Sir Samuel Bernardiston and others, com-

plaining of grievance therein, which the Lords have censured

as a scandalous paper or libel ; the said censure and proceedings

of the Lords against the said Sir Samuel Bernardiston are

contrary to, and in subversion of, the Rights and Privileges of

the House of Commons, and Liberties of the Commons of

England.

5. That the continuance upon record of the judgment given

by the Lords, and complained of by the House of Commons, in

the last session of this Parliament, in the case of Thomas

tSkinner and the East India Company, is prejudicial to the

Rights of the Commons of England.

Resolved,
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Proceedings Resolved, That the Committee formerly appointed to draw up

ot Skinner reasons to be used at the conference with the Lords, be revived?

f-"ast India ^^^ ^^ ^^^ ^his aftemoon, and prepare reasons and arguments to

Company.
^ justify the propositions agreed to, and prepare and propose

what is fit to be offered or desired of the Lords ; and that these

Members following be added to the said Committee, viz. Sir

Walter Yonge, Mr. Seymour, &c.

Die Veneris, 10° Decembris, 1669.

Sir Robert Howard reports from the Committee, to which it

was referred to prepare and draw up reasons to be used at the

conference with the Lords, in the matter of the East India

Company and Skinner, and Sir Samuel Bernardiston, to justify

the resolves of this House ; and also two propositions thereupon

to be made to the Lords, which he read, and after delivered

the same in at the Clerk's table ; and the same being twice

read, and with some amendment upon the question agreed, are

as followeth :

To the first, second, and third, depending on one another

:

1. It hath been always, time out of mind, the constant and

uncontroverted usage and custom of the House of Commons, to

have petitions presented to them from Commoners, in case of

grievance public or private : in evidence whereof, it is one of

the first works that is done by the House of Commons, to appoint

a Grand Committee to receive petitions and informations of

grievances.

2. That in no age that we can find, ever any person, who pre-

sented any grievance, by way of petition, to the House of Com-

mons, which was received by them, was ever censured by the

Lords without complaint of the Commons.

3. That no suitors for justice, in any inferior court whatsoever

in law or equity, exhibiting their complaint for any matters

proper
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proper to be proceeded upon in that court, are therefore punish- Proceedings

able criminal]}^ though untrue, or sueable by way of action in
J,^ skinner^

any other court wheresoever ; but are only subject to a moderate ?,"** '^*

fine or amercement by that court : unless in some cases specially Company.

provided for by Act of Parliament, as appeals, or the like.

4. In case men should be punishable in other courts for pre-

paring and presenting petitions for redress of grievances to the

House of Commons, it may discourage and deter his Majesty's

subjects from seeking redress of their grievances, and by that

means frustrate the main and principal end for which Parliaments

were ordained.

To the fourth proposition :

1. That no petition, nor any other matter depending in the

House of Commons, can be taken notice of by the Lords with-

out breach of Privilege, unless communicated by the House of

Commons.

2. Upon conclusion of the four first propositions, it is further

to be alleged, That the House of Peers (as well as all other

courts) are, in all their judicial proceedings, to be guided and

limited by law : but if they should give a wrong sentence,

contrary to law, and the party grieved might not seek redress

thereof in full Parliament—and to that end repair to the House

of Commons, who are part of the Legislative Power, that either

they may Interpose with their Lordships for the reversal of such

sentence, or prepare a Bill for that purpose, and for the preventing

the like grievance for the time to come—the consequence thereof

would plainly be, both that their Lordships judicature would

be boundless and above law, and that the party grieved should

be without remedy.

As to the fifth proposition ;

The Committee refer to the former reasons, offered against

the judgment of the Lords against the East India Company, in

the last session of this Parliament.

Propositions
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:

Propositions to the Lords :

1. That the Lords be desired to vacate the judgment against

Sir Samuel Bernardiston, given the last session of this present

Parhament.

2. That the Lords be also desired to vacate the judgment

against the East India Company, in the case of Thomas Skinner,

given by the Lords the last session of this Parliament*,

* See in Grey's Debates, Vol. I.

p. 445, Serjeant Maynard's argument

in this case of Skinner, at a conference

with the Lords; which, it is there said,

was,by an order of the 15th April 1671,,

entered into the Journal of the House

of Commons. No such order appears

on the 15th April ; nor does this speech

appear to have been entered, and after-

wards erased, according to the King's

recommendation.
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Appendix, N° 3.—(p. 91.)

[The Annual Revenue of the Crown in 1421.]

Extract from Andersons History of Commerce, p. 248.

E7i<yland's Annual Revenue.

TN tome X, page 113, and 114, of the Foedera, we have a The Annual

curious record (well worth transcribing) exhibiting the the Crown,

" annual revenue of the kingdom of England, anno 1421, and '" '•^"^
^''

.

" its application [Declaratio proficuorum regni, et onerum sup-

" portandorum] ; viz.

Receipts.

£. s. d.

" 1. The revenue arising from the Custom
" in the several ports of England, from wool

exported ----------- 3,976 1 2

" 2. The Subsidy on wool (i. e. the inland

duty) ----- 26,035 18 8^
" 3. The small Customs ------ 2,438 9 1^
" 4. Twelve pence per pound on goods

" rated ad valorem -------- 8,237 10 9^

Total - - - 40,687 19 9i*
[But the printed record makes the total (by

mistake) 40,676/. IQs. 9ld. ; in Roman

numerals, XL,DCLXXVI£. XIX Sol. IX

Den. Qu.]

" 5. The

* Memoraudum. By Sir George which it was in 1400 !—But see (Note,

Shuckburgh's Statistical Tables, the page 397 in this volume) the Extract

value of Money in 1400, was to its from Fleetwood's " Chronicon Pretio-

value in 1800, as 83 to 562

—

i.e. it was " sum," which makes it one-sixth.

in 1800 about one-seventh of the value

Vol. III. 3 E
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The Annual £. S. (1.

Revenue of a 5 'pj-jg casual revenue for one year past,
the Crown,

_
•' ^

in 1421. " viz. Sheriffs receipts," [for the quit rents, fee-

farm rents, &c. were still received and accounted

for in the Exchequer by the Sheriffs of counties]

" escheats, duties on sale of provisions, and on

" other necessaries, wards, marriages, &c. paid

" into the Exchequer ------- -15,066 11 1

((

Total Revenue - - - 55,754 10 10 i

Annual Payments, viz.

" 1. For the annual (maritime) guard [cus-

todia] of England, 8,000 marks - - - - 5,333 6 8

" 2. The like for Calais and its marches in

" wartime ---------- -19,119 5 10

" 3. For guarding the east and west marches

" of Scotland, with Roxburgh castle, in time of

"war ------------ - 19,500

" 4. For the guard of Ireland, 2,500 marks;

"i.e. ------------ 666 13 4

[The smallness of this sum confirms what Sir

John Davis and others justly remark, viz.

That the entire reduction of Ireland to the

laws and government of England was much

neglected now, and long after.]

" 5. For the guard of the castle of Froun-

" sake, 1,000 marks; i. e. ------ QQQ 13 4
" 6. For the fees [pro feodis] of the Trea-

" surer, Keeper of the Privy Seal, the Judges of

" both Benches, the Barons of the Exchequer,

" and other officers of the King's Court - - 3,002 17 6

7. To
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S. d. The Annual
Revenue of

the Crown,
" 7- To the Collectors and Comptrollers of

" the King's Customs and Subsidies in the several 101421.

" ports of England, for their salaries [de regar-

" dis] paid at the receipt of the Exchequer - 547
" 8. To sundry Dukes, Earls, Knights, and

" Esquires, to the Abbess of Shene, and to

" divers other persons, for their annuities at the

"Exchequer- - 7,751 12 75
" 9- To sundry persons for their annuities,

" out of the Customs of sundry ports of Eng-
" land ------------ 4,374 4 3

" 10. For fees of the Customers and Comp-
" trollers of the several ports of England,

" allowed them at the Exchequer yearly - - 274 3 4

Total yearly payments, according toj
^2^235 iQ iq*

the particulars ------J'''
Which total is just 10,000/. more than this record makes the

total to be, viz. 52,235/. l6s. lO^d.; probably owing to the

sum for the marches of Calais, or else of that for Scotland, being

set down 10,000/. too much.

" And thus" (adds the Record) " the receipts at the Exche-

" quer exceed the payments the sum of 3,507/- 13 s. W^d. ;

" out of which saving the following charges are to be supplied,

" viz.

" 1. For the King's and Queen's chamber [camera].

" 2. For the household of the King and Queen.

" 3. For their wardrobe.

" 4. For the building of a new tower at Portsmouth.

" 5. For the office of the Clerk of the King's ships [na-

vium Regis]" (i. e. probably only such as were, at any time,

in his pay).

3 E 2 "6. For
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The Annual " g. For the keepine: of the Kino's hons, and the salary of
Revenue of ,^ iri -

the Crown, " the Constable of the Tower ot London.
'" "^ ^—

'

" 7. Item, for the artillery, and divers other necessaries for

" the King's war.

" 8. Item, for the expense of the King's prisoners.

" 9- For the King's embassies.

" 10. For sundry messengers [pro diversis nunciis], for

" parchment, and other disbursements and necessaries.

. " Item, for the expense of the Duchess of Holland.

" And the following articles will still remain unprovided for,

" viz.

" The old debts of the towns of Harfleur and Calais—Of
" the King's wardrobe and household—Of the Clerk of the

" King's ships—and. Of the Clerk of the King's works—For

" the arrears of annuities or yearly salaries—To the executors

" of King Henry IVth's will, for discharging his debts—and

" lastly. For the present King's debts, when Prince of Wales.

" This account was laid before the King at Lambeth, by the

" Lord Treasurer of England, in the presence of the Archbishop

" of Canterbury, and sundry other Lords spiritual and temporal,

" and the great Officers of the Crown."

See also, in the fourth volume of the printed Rolls of Parlia-

ment, p. 433, in the 11th and 12th of Henry VI. in the year 1433,

a very particular account of the King's income and expenses,

under all the several articles, as brought before Parliament by

Ralph Cromwell, the Treasurer of England ; in order to show

that the King's expenses exceeded his income by the sum of

35,000/. per annum*.

* It appears from these accounts, exceeded his income by 35,000/. per

that in the year 1421, the receipts at annum. To account for this extraor-

the Exchequer exceeded the payments dinary difference in this very short

made there by 3,507/.—and that in period, it should be observed, that the

the year 1433, the iiing's expenses latter account takes in all the articles

of
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of expense of the Queen, the King's

Wardrobe, Household, Embassadors,

Pensions, &c. for which charges in the

former account, only the surplus of

£. 3,507 is provided. Though Crom-

well states the expense to exceed the

income by £. 35,000 per annum, I

cannot, from the account itself, make

it so much.— If I rightly understand

it, it says, The net annual income

was £.26,946. 2 4. 10 d. and the an-

nual expense was £.56,878. 4s. \0(1.

Amongst other articles, is an allowance

for wages for three lions in the Tower,

at sixpence per day each, and six-

pence to each of their keepers. The

Duke of Orleans, Duke of Bourbon,

and Count d'Eu, who had been made
prisoners at the battle of Agincourt

in 1415, were at this time still here.

—

The allowance for the Duke of Orleans

was £. 243 per annum.—For the Duke
of Bourbon, £. 266.— And for the

Count d'Eu, £. 160 per annum. But

all the several articles in this state

of the revenue and expenditure in

1433 are curious, and worth looking

into. The Duke of Orleans conti-

nued here till 1440, when he was ran-

somed for 54,000 nobles, or £.18,000

sterling.

By the Chronicon Pretiosum of

Fleetwood, p. 52, it appears, that at

this period, (the beginning of the

fifteenth century) £. 100 would make
about double that sum of our present

money, and, by the cheapness of

provisions, would be equivalent to

£. 600.

The Annual
Revenue of

the Crown,
in 14Q1.

Appendix,
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:

Appendix, W 4.— (p. 113.)

Mr. PYM's Speech, from the Lords Journals of the 29th of

April, 1640. (Vol. IV. p. 72.)

Conference of Yesterday reported.

N" 4
Mr. Pym's " IV/TR- PYM did say, he was commanded by the Knights,

Conference^ Citizens, and Burgesses of the House of Commons, to

Privn"^ '^l"
'^present to your Lordships, their desire and care to preserve

theCommons a union and correspondence with your Lordships, which may
in Matters of

, / ,
-.

•'

i
•

i_ , ,

Supply. not only express the honour and respect wnicri they bear to

this illustrious body of the Nobility, and the Great and High

Court of Peers, but may be effectual to give expedition to both

Houses, in those great and urgent affairs for which his Majesty

was pleased to assemble this Parliament.

" The great Privileges belonging to this High Court of

Parliament are not airy and matters of pomp, but have in

them reality and efficacy ; whereby this Great Council of the

Kingdom is enabled to perform all those noble functions which

belong to them, in respect of the Legislative Power and

Consiliary Power, and as they are the great and highest

Court of Resort and Judicature in the Kingdom ; and these

Privileges have been ever dear, and he hoped shall be, to both

Houses.

" As there are general Privileges belonging to the whole

body, so there are others more peculiar belonging to either

House ; and of these the House of Commons shall be ever

tender.

" For
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" For the Court of Parliament is not only a rule, but a Mr. Pym's

fountain of order ; and, if any confusion should be brought Conference^

in here, there would be danger it might from hence be derived i?"'^*V"^
^^\

°
^

o Privileges of

to other inferior jurisdictions of the kingdom. theCommons

" Among these peculiar Privileges, there is one great Pri- Supply.

vilege which was acknowledged by your Lordships in the last

conference, " That the matter of Subsidy and Supply ought

" to begin in the House of Commons."—This (he said) he had

no directions to go about to prove by argument or precedent,

because it was admitted by your Lordships. The House of

Commons do not conceive you vary from your justice, or

from your good intentions to them ; though, in the pro-

ceedings of that conference, your Lordships have been trans-

ported beyond the grounds which your Lordships had set

to yourselves.

" Your Lordships, in the last conference, have been pleased

to aflirm, " That, the matter of Subsidy and Supply naturally

" belonging to the House of Commons, your Lordships would

" not meddle with it, no not so much as to give advice :" yet,

after you were pleased to declare that, you have voted in your

Lordships House, " That it was most necessary and fit that

matter of Supply should have the precedency of all other

business ; and, this being done, your Lordships would freely

join with them in all things concerning matter of Religion,

Propriety of Goods, and Liberty of Parliament."

" Now, my Lords, if you have voted this, you have not

only meddled with matter of Supply, but as far as in you lies,

have concluded both the matter and order of proceeding ; which

the House of Commons takes to be a breach of their Pri-

vilege : for which he was commanded to desire reparation from

your Lordships.

" He said, the House of Commons hath not directed him

to propound any way of reparation ; not doubting but your

Lordships
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:

N''4.

Mr. Pym's Lordships wisdom and justice will find out a way to make up

Conference this breach, and to provide that this precedent may not be

Privilege of prejudicial to the House of Commons for the future.

theCommons a jjg ^^j^j j^^ ^^^ further commanded to let your Lordships
jn matters oi J l

Supply - understand, that, from the enumeration of those three par-

ticulars, Religion, Propriety of Goods, and Privilege of Par-

liament, the House of Commons do collect that your Lordships

have taken notice of some proceedings in their House concerning

those particulars ; which is a breach of another great Privilege

of that House, solemnly established in Parliament, and called

" the Indemnity of the Commons *." Whereupon they have

commanded him to desire, That, for better maintaining of a

good understandmg between both Houses, your Lordships

would forbear to receive any information, from any whatsoever,

concerning the proceedings and conclusions in the House of

Commons, till they shall be brought to you by themselves

;

not doubting but all their resolutions shall be such as shall

manifest to your Lordships, and to the whole world, their zeal

and faithful endeavours to maintain the greatness and the lustre

of his Majesty's Throne, the safety and prosperity of the King-

dom, and the comfort and contentment of both Houses.
"

* &ee the gth H. IV. p. 147 of this Volume,

Appendix,
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Appendix, N° 5.— (p. 120.)

Extracts from the Journals. (Vol. ix. p. 235.)

Bi/l for an Impositio?i on Foreign Commodities.

A PRIL 13th, 1671.—The House proceeded to the reading Substance of

the amendments and clauses, sent from the Lords, to the in°i67^i"*^^^

Bill for an imposition on foreign commodities ; which were touching
° hupply.

once read. • -v '

And the first amendment sent from the Lords being for

changing the proportion of the impositions on White Sugars

from one penny per pound to a halfpenny half farthing, was

read the second time and debated.

Resolved, &c. Nemine contradicente. That in all aids given

to the King by the Commons, the rate or tax ought not to be

altered by the Lords.

Ordered, That it be referred to Mr. Attorney General, &c.

&c. &c. or any five of them, to prepare and draw up reasons,

in order to a conference to be had with the Lords, to show

them why the Commons do not agree with their Lordships

amendments and provisos to the Bill, &c. and report the same

to the House ; and they are to meet this afternoon, at five of

the clock, in the Speaker's Chamber.

14th of April, 1671-—Sir Robert Howard reports from the

Committee appointed to consider of reasons to be used at the

conference to be had with the Lords, the said reasons ; which

he read and opened to the House, and were approved of by

the House.

Vol. m. 3 F Resolved,
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Substance of Resolvecl, &c. That a conference be desired with the Lords,

in 1671, upon the subject-matter of the last conference ; and that

s°upply".^
Mr. Waller do carry up the message to the Lords.

'

" ' Ordered, That the managers of the aforesaid conference to

be had with the Lords, upon the Bill, &c. in their reasons and

arguments, do insist upon the rates of impositions on mer-

chandisable commodities ; and that impositions made by the

Commons are not to be altered by the Lords.

loth April, 1671-—The House then attended the conference

with the Lords, upon the reasons of disagreeing with their Lord-

ships to their amendments to the Bill, &c. &c.

And the managers thereof report, that they had attended the

conference accordingly.

20th of April, 1671.—A message from the Lords by Sir John

Coell and Sir William Beversham, desiring a present conference

with the House of Commons, in the Painted Chamber, upon the

subject-matter of the last conference concerning the Bill, &.c.

The Messengers being called in, Mr. Speaker acquaints them,

That the House had agreed to a present conference upon the

subject-matter of the last conference, concerning the Bill, &c.

Ordered, That the former managers do manage this con-

ference.

Mr. Attorney General reports from the conference had with

the Lords, That the single point insisted on at the conference,

was the matter of Privilege, arising upon the Lords alterations

of the rate upon sugar, imposed by this House ; and the reasons

offered, and precedents insisted on, by the Lords, in justifica-

tion of their privileges therein ; which he opened and read to

the House.

Resolved, &c. That it be referred to the persons who did

manage the conference, to consider of the matter of the last

conference reported from the Lords, and the reasons and prece-

dents relating thereto ; and to report the matter, with their

opinions
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opinions thereon, to the House ; and to search for precedents, Substance of

and send for papers and records, or to direct the perusal of them, in 1671,

as they shall find convenient : and Mr. Powle and Mr. Waller '°"'^h'ng

are added to the Committee. ^^' '

Ordered, That it be referred to Colonel Birch, Sir John Birken-

head, &c. &c. or any two of them, to peruse the Journal of the

House of Lords, for the proviso in the time of Hen, VIH.

insisted upon by their Lordships at the conference upon the

Bill of impositions, &c.

Ordered, That the Committee appointed to draw up reasons

for the intended conference to be had with the Lords upon the

said Bill, &c. do sit to-morrow morning, at nine of the clock, to

perfect the same.

22d of April, 1671-—Mr. Attorney General reports the con-

ference had Avith the Lords.

Resolved, &c. That the Lords reasons, and the answer of this

House, be entered in the Journal of this House : Which are as

foUoweth, viz

Thursday, April 20.

This conference was desired by their Lordships, upon the

subject-matter of the last conference, concerning the Bill for

impositions on merchandise, &c. wherein the Commons com-

municated to the Lords, as their resolution, " That there is a

fundamental right in that House alone, in Bills of rates and

impositions on merchandise, as to the matter, the measure, and

the time."

And though their Lordships had neither reason nor precedent

offered by the Commons to back that resolution, but were told

that this was a right so fundamentally settled in the Commons,

that they could not give reasons for it—for that would be a

weakening of the Commons Right and Privilege

—

3 F 2 Yet
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Substance of Yet the Lords in Parliament, upon full consideration thereof,

in^'ievi"*^
^ ^^^ o^ that whole conference, are come to this resolution,

touching Nemine contradicente :
Supply.

' " That the power exercised by the House of Peers, in making

the amendments and abatements in the Bill, intituled, " An
" Act for an additional Imposition on several Foreign Com-
" modities, and for Encouragement of several Commodities and

" Manufactures of this Kingdom," both as to the matter,

measure, and time, concerning the rates and impositions on

merchandise, is the fundamental, inherent, and undoubted right

of the House of Peers, from which they cannot depart."

Reasons, &c.

1st. The great happiness of the government of this kingdom

is, that nothing can be done in order to the Legislature, but

what is considered by both Houses, before the King's sanction

be given unto it ; and the greatest security to all the subjects

of this kingdom is, that the Houses, by their constitution, do not

only give assistance, but are mutual checks, to each other.

2dly. Consult the writs of summons to Parliament, and you

will find the Lords are excluded from none of the great and

arduous affairs of the kingdom, and church of England ; but

are called to treat and give their counsel upon them all, without

exception.

3dly. We find no footsteps in record or history for this new

claim of the House of Commons. We would see that charter

or contract produced, by which the Lords divested themselves

of this right, and appropriated it to the Commons, M'ith an exclu-

sion of themselves : till then, we cannot consent to shake or

remove foundations, in the laying whereof it will not be denied

that the Lords and Grandees of the kingdom had the greatest

hand.

4thly. If
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4thly. If this right should be denied, the Lords have not a Substance ot

negative voice allowed them in Bills of this nature ; for if the
Conferem-fs

Lords, who have the power of treating, advising, giving counsel, touching

and applying remedies, cannot amend, abate, or refuse a Bill in " ' '

part, by what consequence of reason can they enjoy a liberty to

reject the whole ? When the Commons shall think fit to question

it, they may pretend the same grounds for it.

5thly. In any case of judicature, which is undoubtedly and

indisputably the peculiar right and privilege of the House of

Lords, if their Lordships send down a Bill to the Commons for

giving judgment in a legislative way, they allow and acknowledge

the same right in the Commons to amend, change, and alter such

Bills, as the Lords have exercised in this Bill of impositions sent

up by the Commons.

6thly. By this new maxim of the House of Commons, a hard

and ignoble choice is left to the Lords, either to refuse the Crown

supplies when they are most necessary, or to consent to ways

and proportions of aid, which neither their own judgment or

interest, nor the good of the government and people, can

admit.

7thly. If positive assertion can introduce a right, what secu-

rity have the Lords that the House of Commons shall not, in

other Bills (pretended to be for the general good of the Com-

mons, whereof they will conceive themselves the fittest judges)?

claim the same peculiar privilege, in exclusion of any deliberation

or alteration of the Lords, when they shall judge it necessary or

expedient ?

8thly. And whereas you say, this is the only poor thing which

you can value yourselves upon to the King,—their Lordships have

commanded us to tell you, that they rather desire to increase,

than any wise to diminish, the value and esteem of the House of

Commons, not only with his Majesty, but with the whole kingdom

;

but they cannot give way that it should be raised by the under-

valuing
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Substance of Valuing of the House of Peers ; and an endeavour to render that

iiiTe^T
*^*^ House unuseful to the King and kingdom, by the den3ang unto

touching
[^ those just powers which the constitution of this government,

"-^—^^ ' and the law of the land, hath lodged in it, for the service and

benefit of both.

pthly. You did, at the conference, tell us, that we did agree

to a book of rates without so much as seeing it ; and that never

book of rates was read in the Lords House ; and that the said

book of rates was signed by Sir Harbottle Grimston, then Speaker

of the House of Commons, and not sent up, lest the Lords

Speaker might sign it too.

The book of rates, instanced in by the House of Commons,

was made in a way different from all former books of rates, and

by an assembly called without the King's writs ; and which

wanted so much the authority of Parliament, that the Act they

made was no Act, till confirmed by this Parliament : and though

the work, which happily succeeded in their hands, for restora-

tion of the ancient government of the kingdom, will e^er be men-

tioned to their honour,—yet no measure for parliamentary pro-

ceedings is to be taken from this one instance to the prejudice

of the right of the Crown in making books of rates ; and of the

Lords, in having their due consideration thereof when they shall

be enacted in Parliament : which was so far from being accord-

ing to former usage, that the Lords, considering the necessity

and condition of that time, and there being no complaint, passed

that Bill upon three readings in one day, without so much as a

commitment ; little imagining the forwardness of their zeal to

the King's service, in such a time, would have created an argu-

ment in the future against their power. And if the Lords never

did read books of rates in their House, it is as true that the

House of Commons do not pretend, nor did show, that ever any

was read there but this.

Introduce
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Introduce the precedents thus : Substance oi

Though where a right is so clear, and reasons so irrefragable, in 1671,

it is not to be required of those who are possessed of the right to g^uppi'"

^

give precedents to confirm it—but those who dispute the I'ight
^

"

'

ought to show precedents or judgments to the contrary, not

passed sub silentio, but upon the point controverted—yet the

Lords have commanded us to offer, and leave with you, the fol-

lowing precedents :

By records both ancient and modern it doth appear,

1. That the Lords and Commons have consulted together,

and conferred one with another, upon the subject of Supply to

tlie King ; and of the manner how the same may be levied, as

the 14 Ed. IIL N° 5. " Apres grand tret & parleance entre lez

" Grantz et les ditz Chevaliers, et autres des Communes esteans

" en dit Parliamente, est accordes et assentus par tons les Grants
" et Communes, &c. :"—that they grant to the King the ninth

of corn and wool.

Another, 29 Ed. IIL N° 2. : and another more particularly in

51 Ed. III. N° 18, where certain Lords were named, from time

to time to confer with the Commons for their better help in con-

sulting for the raising money.

And this was sometimes by the King's command ; as the

22 Ed. III. N' 3.

Sometimes by motion or appointment of the Lords ; as the

5th Ed. III. N° 8. ; and in the case of the great contract for

tenures and purveyances, 7 Jac. 14 February, l609.

And sometimes by desire of the Commons ; as the 47 Ed. III.

N" 6. 4 Ric. II. N° 10, 11, 12, 13, 14, 15, upon a great sum

demanded for the King, the Commons come to the Lords, and

desire a moderation of the sum, and their consideration how it

shall be levied. And it is very observable in this record, N° 13,

which saith, " That the Lords sent for the Commons often be-

" fore them, and showed to them their advice how the same
" shall
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Substance of " shall be levied ; and thereupon was granted, by Lords and

in 1671,*^
* " Commons, twelve pence of every man :" 6 Ric. II. N° 14.

touching And in the case of the areat contract before mentioned, 7 Jac.
Supply. ^

V ' 18 June, 1610, the Commons, at a conference, desired to know

what project their Lordships will propound for levying that

which shall be given, other than upon land ; and afterwards, by

the Commons answer to the Lords proposal, agreed, that the man-

ner of levying it may be in the most easeful and contentful sort

that by both Houses can be devised. See the whole proceedings

of this intended contract, which doth in several remarkable in-

stances show that the House of Commons themselves did allow

the House of Peers their part, in treating and debating on

the subject of money to be levied for his Majesty.

2dly. That, in Aids and Subsidies, the Lords have anciently

been expressly joined with the Commons in the gift ; as in the

first we can meet with in our Statutes—that, in the body of

Magna Charta, cap. xxxvii, " The Archbishops, Bishops, Ab-
" bots, Priors, Earls, Barons, Knights, Freeholders, and other

" our subjects, have given unto us the fifteenth part of all their

" moveables," which undoubtedly included merchandise : and

this style the ancient grants of Subsidies, and the modern ones

too, do retain (the troublesome time of the war between the

Houses of York and Lancaster only excepted) ; and even then

it was, " The Commons, by advice and consent of the Lords,

" do give and grant."—Till the beginning of King Charles the

First, by the words, " We your Majesty's loyal subjects in

" Parliament assembled," the Lords ' implicitly,'—or by the

words, " We the Lords spiritual and temporal, and Commons

in Parliament assembled," the Lords ' expressly ' are joined in

the grant, as by perusal of the Statutes will appear.

3dly. That in Subsidies of this nature, viz. ' Customs,' the

Lords have joined with the Commons in the grant of them ; and

that in the very beginning of those impositions ; as when forty

shillings
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shillings on every sack of wool (a native home commodity) was Substance of

granted to Ed. I. in the third year of his reign, to him and his
in^'I's*?!^""'

heirs— the grant is, " Magnates, Prselati, et tota communitas touching
^ Supply.

concesserunt." See Patent Roll, 3 Ed. I. M. 1. N°l.—As also '
'

in other Patent Rolls, where Subsidies are recited ; as 15 Ed. III.

N" 1. M. 12, the Close Roll and the Patent Roll of 3 Ed. I.

M. 6.

And more particularly in impositions of this very species^

' Tonnage and Poundage,' the Lords were, even at the first

beginning, joined with the Commons in the grant : as the Par-

liament Roll, in 47 Ed. III. N° 10, the first establishment of it

by Act, doth declare ; where it is expressly, " The Lords and
" Commons do grant." And this style did continue in Acts of

this nature till the end of Ric. II. ; after which, in those trouble-

some times, the style was various till King Henry VIII's time

;

and the style of Acts of Tonnage and Poundage was, " We the

" Commons, by advice and consent of the Lords spiritual and

" temporal, do give and grant." This form of gift, in Tonnage

and Poundage, lasted Edward VI, Q. Mary, Elizabeth, and

King James's time, as the statutes themselves do declare.

5thly. And, to prove most undeniably that the Lords have

their share in the gift of Aids and Supplies to the King, see the

Act 9 Henry IV. commonly called " The Indemnity of the Lords

" and Commons ;" which provides expressly that the Lords

shall commune apart by themselves, and the Commons by them-

selves : and at the latter end enacts, that the King shall thank

both the Lords and Commons for Subsidies given to him.

6thly. That the Lords may make amendments and alterations

in Bills which grant Tonnage and Poundage (the very question

now between us) appears in an ancient book, case 33 Hen. VI.

fol. 17? which was a consultation of all the Judges of England,

and the Master of the Rolls, and the Clerk of the Parliament

called to inform them of the manner of proceedings in Bills of

Vol. III. 3 G Parliament;
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Substance of Parliament ; where it is said, That if the Commons grant Ton-

in "eyt"*^^^ "^g6 and Poundage to endure for four years, and the Lords

su"dd"v
^ grant it but for two years, it shall not be carried back to the

Commons, because it may stand with their grant, but must be

so inroUed. And that the Lords have made amendments and

alterations in Bills granting Tonnage and Poundage, appears by

that of the 1 Ed. VI. and 1 Q. Eliz. ; and even in the very point

now in dispute such amendments as do lessen the sum to the

King, as 1 Hen. VIII.

Read the proviso

:

We have seriously consulted our judgments and reasons, to

find objections, if it were possible, against this power of the

Lords ; and are so far from finding any, that we are fixed in

opinion, that the want of it would be destructive to the govern-

ment and peace of the kingdom, and the right of the Crown in

balancing and regulating of trade, and the making and pre-

serving leagues and ti'eaties with foreign princes and states : and

the exercise of it cannot but be for the security of all, and for

the ease and benefit of the subject.

The modesty of your ancestors, in these arduous affairs, gave

great deference to the wisdom of the Lords.

Their Lordships are very far from desiring to obstruct this gift,

no, not for a moment of time, much less for ever, as was hinted

to them at the last conference : and therefore they desire the

House of Commons to lay it to heart, and consider, if it should

happen (which they heartily wish it may not) that there should

be an obstruction upon occasion of this difference, at whose door

it must lie ; theirs that assume to themselves more than belongs

to them, to the prejudice and diminution of the others right

:

or theirs that do only exercise that just, lawful, and necessary

power, which, by the very nature and constant practice of

Parliament, is, and for many ages hath been, vested in both

Houses.

Thei
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Their Lordships had under their consideration and debate, Substance of

the desiring a free conference with your House, upon tlie reasons in iqI^^'^

of the amendments in difference between the Houses. But when '°"*'"g
Supply.

they found that you had interwoven your general position with "
•-

'

every reason you had offered upon particulars, it seemed to them

that your judgments were prepossessed ; and they hold it vain,

and below the wisdom of Parliament, to reason or argue against

fixed resolutions, and upon terms of impossibility to persuade

:

and have therefore applied themselves only to that point which

yet remains an impediment in the way of free and parliamentary

debates and conferences ; which must necessarily be first re-

mo\ed, that so we may come to a free conference upon the

Bill itself, and part with a fair correspondence between the two

Houses.

Saturday, 22d of April.

The Commons have desired this conference to preserve a good

correspondence with the House of Peers, and to prevent the ill

consequences of these misunderstandings, which may possibly

interrupt the happy conclusion of this session, and of all future

Parliaments too, if they be not very speedily removed.

Wherein the Commons are not without hopes of giving your

Lordships full satisfaction in the point in question ; and that

Avithout shaking any foundations, unless it be such as no man
should la}', much less build upon, the foundations of a perpetual

dissention between the two Houses.

Three things did surprize the Commons at the former con-

ference, concerning the Bill for an additional imposition on

several foreig^n commodities.

First, That, where they expected a discourse upon some amend-

ments to that Bill, they met with nothing but a debate of the

liberties of their House, in the matter, measure, and time of rates

upon merchandise; with a kind of a demand, that these liberties

3 G 2 might
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:

N»5-
Substance of

Conferences

in 1671,
touching

Supply.

might be delivered up to your Lordships, by our pubhc acknow-

ledgment, before there should be any further discourse upon

that Bill.

Secondly, That your Lordships should declare so fixed and

settled a resolution in this point, before you had so much as

heard what could be replied in defence of the Commons.

Thirdly and lastly. That your Lordships should be so easily

induced to take this resolution, if there be no other motives for

it than those precedents and reasons which your Lordships have

been pleased to impart to us.

• ^ The Commons confess, that the best rule for deciding ques-

tions of right between the two Houses is the law and usage

of Parliament ; and that the best evidences of that usage and

custom of Parliament are the most frequent and authentic

precedents.

Therefore the Commons will first examine the precedents

your liordships seem to rely upon ; then they will produce those

by which their right is asserted ; and, in the last place, they

will consider the reasons upon which your I-ordships ground

yourselves.

By the nature of the precedents which your Lordships produce,

there is an evident departure from the question, as the former

conference left it. There the doubt was narrowed to this single

point, Whether your Lordships could retrench or abate any part

of the rates which the Commons had granted upon merchan-

dise ? Here the precedents do go to a joint power of imposing

and beginning of taxes, which is a point we have not yet heard

your Lordships to pretend to, though this present difference

prepares way for it.

Therefore, either these precedents prove too much, by proving

a power of imposing ; or they prove nothing at all, by not

proving a power of lessening.

And



IntO'fereiKC of the Lords in Matters of Supply. 413
N°.5.

And yet they do not prove a power of Imposing neither : for Substance of

m> X 1 1 /-x " . '^1 i_ Conferences
these words, " The Lords and Commons grant, must either be in 1671,

understood, reddendo singula singuHs ; that is, the Lords grant g "^p/"^

for themselves, and the Commons grant for the Counties, Cities, ' - '

and Boroughs, whom they represent: or else the word " grant"

must be understood only of the Lords assent to what the Com-

mons grant ; because the form of law requires that both join in

one bill, to give it the force of a law.

This answers the Statute of Magna Charta, cap. 37, and those

few instances where it is said, " The Lords and Commons

grant ;" viz. 47 Ed. IIL N° 10. 4 Ric. IL N* 10, 11, 12, 13, 14,

6" Ric. IL N° 14. But what answers can be given to those ancient

and modern precedents and Acts, where the grant moves, and

is acknowledged to come, from the Commons alone ? of which a

multitude shall be hereinafter mentioned.

The case of 14 Ed. IIL N° 5, " Apres grand tret et parleance

" enter les Grantz et Chevaliers at Communes fuit assentus, <Scc."

is no grant of the ninth sheaf, as your Lordships cited it to

be ; but an agreement that the * nones, granted in a former

Parliament, should now be sold, because the money came not

in fast enough.

22 Ed. III. N° 3, which your Lordships cite, to prove that

the Kins: did sometimes command the Lords to consult with the

Commons about raising money, proves little of that ; but it

proves expressly that the Commons granted three fifteenths :

and as the grant runs wholly in their own name, so the record is

* The meaning of this word Nones Part of the same year, N° 5.—The

is a contraction, or rather a corruption neofisme garbe, the neofisme toison,

of the old French word, that is used and the neofisme aignel, /. c. a ninth of

in this grant, Neojisme, i.e. Nenviesmc, their corn, wool, and lambs, is granted,

a ninth. In the Rolls of Parliament and directed to be sold. See Rolls of

here referred to, in the 14th Ed. III. Parliament, Vol. II. p. 112, and 117.

Part the First, N° 6, and in the second

full
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Substance of full of many reasons why they could grant no more, and upon
Conferences , -. .

,

in 1671, what conditions they granted so much.

Supply-^
And yet all these records, wherein the Lords advised with the

"

' Commons al)out raising money, though they seem to make a

show in your Lordships paper, yet they prove t\vo things of great

importance to the Commons. First, That all Aids must begin

with the Commons ; else the Lords needed not to have conferred

about the Aids, but might have sent down a Bill. Secondly^

That, when they are begun, the Lords can neither add or

diminish ; else it was in vain to adjust the matter by private

conference beforehand, if the Lords could have reformed it

afterwards : which shows how little service the records of

29 Ed. III. N" 11, 51 Ed. III. N° 18, can do your Lordships

in the present question.

From the time of Ric. II. your Lordships come to 7 Jac, to

tell us of the treaty between the Lords and Commons, touching

the contract for tenures in capite ; wherein the Lords and Com-

mons being to be purchasers it was less subject to objection

to confer both of the method and manner how the price agreed

might be paid, for the satisfaction of the King. But this matter

hath so little affinity with the present question of lessening

rates upon merchandise, given by the Commons, that nothing

but a scarcity of precedents could ever have persuaded your

Lordships to make use of this instance.

As for the precedent of 3 Ed. I. cited by your Lordships,

the Commons have most reason to rely upon that case. Your

Lordships say, in the beginning of the impositions, when forty

shillings upon a sack of wool was granted to Ed. I. and his heirs,

the Lords joined in the grant ; for the words are, " Magnates,

" Prtelati, et tota Communitas concesserunt ;" wherein are these

mistakes

:

First, that record was not a grant of forty shillings upon a

sack, as your Lordships suppose, but a reducing of forty shillings

upon
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upon a sack (which Ed. I. took before Magna Charta was con- Substance ot

firmed) to half a mark, viz. six shillings and eight pence per j^'^J'el^'"^^*

sack : and it was at the prayer of the Commons, as some books touching

say, and cite for it 3 Ed. I. Rot. Fin. Memb, 24.

Secondly, The record which your Lordships cite is twice

printed, once in the second part of the Institutes, page 531 ;

and again in the fourth part of the Institutes, page 29 : and

by both those places it is evident, that the ' concesserunt' is to

be applied only to the ' tola Communitas,' and not to the

' Magnates ;' for this was a grant of the Commons only, and

not a grant of the Lords. And to demonstrate this beyond

all possibility of scruple, the printed books do refer us to the

Statute of 25 Ed. I. cap. 7, called, ' Confirmationes Chartarum,'

wherein it is expressly so declared by Act of Parliament : for

by the last Statute it appears, that the *male tot' of forty shil-

lings upon a sack was again demanded by Ed. I. ; and was

therefore now abrogated, saving to the King and his heirs the

demi-mark upon a sack of wool, granted by the Commonalty

;

which is the very same grant of 3 Ed. I. cited by your Lordships

in the present question.

But this is also a convincing evidence, that these words,

" The Lords and Commons grant,'' are words of form ; and

made use of in such cases where the grant did certainly proceed

from the Commons alone. And to clear this point yet more

fully by a modern precedent, we pray your Lordships to take

notice of the Statute of 2 and 3 Ed. VI. cap. 36, where a relief

is given to the King by Parliament : and in the title of the Act,

as also in the body of it, it is still called all along the grant

of the Lords and Commons
; yet in 3 and 4 Ed. VI. cap. 23,

this former Act is recited, and there it is acknowledged to be

only a grant of the Commons. . ,

* Maltote—Exaction indue—Le public appelle ainsi par abus toute sorte de

nouvelles impositions. . Diction, de VAcademic.
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Supply.
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Substance of And as for the case of 9 Hen. IV. called The Indemnity

of the Lords and Commons, these things are evidently proved

by it:

1st. That it was a grievance to the Commons, and a breach

of their Liberties, for the Lords to demand a Committee to

confer with about Aids.

2dly. That the Lords ought to consider by themselves, and

the Commons by themselves, apart.

3dly. That no report should be made to the King of what

the Commons have granted, and the Lords assented to, till the

matter be perfected : so that a plain declaration is made. That

the Commons grant, and the Lords assent.

4thly. That the gift ought to be presented by the Speaker of

the Commons.

The book case of 33 Hen. VI. 17, is the weakest of all : for

the words are, " Si les Communs grant Tonnage p' 4 ans, &
" S'urs grant mes p' deux ans, ceo ne serra reliver aux Com-
" muns ; mes, vi^ versa, si Communs grant p' 2 ans, & S'urs

" p' 4, ceo ne ser' reliver."

Now, 1st. This was no opinion of any Judge, but only of

Kirkby, Cr de Pari'.

2dly. This was a case put by the bye, and not pertinent to

the matter in hand.

3dly. 'Tis impossible to be law, being against the constant

practice and usage of Parliament : for then your Lordships

may not only lessen the rates and time, but you may choose

whether you will send us the Bill or no back again, with amend-

ment ; which was never heard of: And, if that may be, why

was it not done so now ?

4thly. That Clerk says, your Lordships may increase imposi-

tions too : which part of the case you thought not fit to cite*

because you pretend not to it.

5thly.
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5thly. Brook, Parl'm. 3, puts a quaere upon the case, as it Substance of

, J Conferences
deserved. i„ ^q^^^

But if the law books are to be heard in this matter, 30 H. VIII.
'o"cbing

Supply -

Dyer 43, is a judicial authority, where subsidy is defined to be "
•

'

a tax, " Assess p' Parliament & grant al Roy p' les Communs
" durant vie de chest' ou Roy tantu p' defence des Merchants

" sur le Mere."

The provisoes in the Bill of 1 H. VIII. which your Lordships

seem mainly to rely upon, we conceive to be of no force at all,

unless it be against your Lordships ; for, by your Lordships

Journals, the case was this—The Bill itself did not pass till

3 H. VIII. ; and upon the 43d day of the Parliament the Lords

assented to it : afterwards, upon the 45th day, two provisoes

came in ; one, touching the Merchants of the Hanse Towns ;

another, touching the Merchants of the Staple of Calais.

Both were signed by the King and the Chancellor : and the

Bishop of Winchester did declare, that the signing of those

provisoes by the King's own hand was enough, without the

consent of either House. So that the addition of those pro-

visoes proves nothing for which your Lordships cited them

:

Because,

1st. They were signed by the King.

2dly. They were brought in, against all course of Parliament,

after the Bill passed.

3dly. The provisoes were nothing but a saving of former

rights, usually considered in former Acts of that nature.

4thly. Your Lordships Journal declares, that the King,

without those provisoes, might have done the same thing by his

prerogative. Only this may be fit to be observed by the way

;

that, as the Bill was a grant of the Commons alone, so the

thanks for that Bill was given to the Commons alone, and so

appears upon the endorsement of that very record.

Vol. III. 3 H The
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Substance of The precedents for the Commons, which on the sudden we

in 1671, find (for we have had but few hours to search), are all these

"i^^ following:

11 E. I. Walsingh. 471. Populus dedit Regi tricesimam

partem bonorum.

25 E. I. Walsingh. 486, & pag' 74. Populus dedit Regi

denarium nonum.

7 H. IV. Walsingh. 566. Postquam milites Parliamentares

diu distulissent concedere Regi Subsidium, in fine tamen fracti

concessere.

6 H. IV. Walsingh. 564. Subsidium denegatum fuit, pro-

ceribus renitentibus.

So hitherto, when granted, the Commons gave it ; when

denied, the whole Bill rejected ; never abated.

1 E. III. Stat. 2. C. 6. The Commons grieved, that when

they granted an Aid, and paid it, the taxes were reviewed.

18 E. III. Cap. 1. Statute at Large. The Commons grant

two fifteenths : the Great Men grant nothing, but to go in

person with the King.

36 E. III. Cap. 11. The King, having regard to the grant

made by the Commons, for three years, of wool and leather,

grants that no Aid be levied but by consent of Parliament.

21 R. II. N. 75. Is the first grant of tonnage and poundage

for life ; and it was given by the Commons alone.

2 H. VI. N. 14. The Commons grant tonnage and poundage

for two years.

31 H. VI. N. 7, 8, 9, 10. The Commons grant tonnage, «&:c.

for life.

8 Ed. IV. N. 30. The Commons grant two tenths and two

fifteenths.

12 E. IV.
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12 E. IV. C. 3. The grant for tonnage and poundage for Substance of

life is recited to be by the Commons, and most of the rates in°i6^7r*^*^

mentioned in the Bill. touching

Supply.
V

The wars of York and Lancaster are so far from weakening

these precedents, it strengthens them rather; for no man can

think the Lords were then in less power, or less careful of their

rights than your I^ordships are now : wherefore, if in those

days those forms were approved by those mighty men, it is a

sign the right is clear.

1 H. Vin. Commons, by assent of the Lords, grant tonnage.

13 H. VIL In Ireland was the first grant of tonnage and

poundage : but it is said, " At the prayer of the Commons, it

" is enacted ;" which, in a kingdom where they are not tied to

forms, shows the clear right.

1 Ed. VI. Cap. 13 ; 1 Mar. Cap. 8 ; 1 El. Cap. 19- " We,
" your poor Commons," by advice, &c. grant : and also avers

the right, time out of mind, to be in the Commons. In like

manner, this Statute of the 1st of El. Cap. 19j gives us occa-

sion to put your Lordships in mind of another precedent, which

appears in your own Journals, Wednesday, 15 Feb. 1 Eliz. :

for, while the Bill was passing, the inhabitants of Cheshire

and Wales petition the Lords, upon the second reading, ' That,

forasmuch as they were subject to pay the Queen a certain duty,

called Mises, that therefore they might be excused of the Sub-

sidy, and abated their parts of it.' The Lords, who then

knew they had no power to diminish any part of the Aid

granted by the Commons, did therefore address themselves to

the Queen in their behalfs. The Queen commands an entry to

be made in the Journal of the House of Lords, ' That she was

pleased that the Cheshiremen and the Welchmen should be

respited the Mises when they pay Subsidies, and respited the

Subsidies when they pay Mises ;' which is a strong proof, that,

3 n 2 as
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Substance of as the Commons alone grant, so nobody can diminish their

ii°i67i, grant: else what need had the Lords to apply themselves to the

touching Queen for it?
Suppls'. ^

"^ ' 17 Car. I. Tonnage and poundage was granted once for a

month, then again for three months ; but still the grant was by

the Commons. In those days (how tumultuous soever) the

Commons did not rise against the Lords ; they agreed well

enough.

12 C. II. Cap. 4. Tonnage.

Cap. 24. For 70,000/.

Cap. 23. Excise for life.

12 C. II. Cap. 27. For 420,000/.

Cap. 19. 70,000/. more.

13 C. II. Cap. 3. 1,260,000/.

14 C. II. Cap. 10. Chimney money.

15 C. II. Cap. 9- Four Subsidies.

16 & 17 C. II. Cap. I. Royal Aid.

17 C. II. Cap. I. Oxon. 1,250,000/. ;

18 C. n. Cap. I. Poll Bill.

19 Car. II. Cap. 8. Eleven Months Tax.

20 Car. II. Cap. 1. 310,000/. Wine.

22 C. II. Cap. 3. Wine and Vinegar.

23 Car. Subsidies, 12 </. per pound.

Additional Excise.

Impost on the Law.

And the preamble of this very Bill now in question.

All grants of the Commons :— yet none of those Bills were

ever varied by your Lordships, or your predecessors : which, if

there had been such a right, would some time or other have

been exercised, though in very small values, purposely to pre-

serve that right.

Thus
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Thus an uninterrupted possession of this Privilege, ever since Substance ot

9 H. IV. confirmed by a multitude of precedents both before in°i(i7T'^'^^

and after, not shaken by one precedent for these 300 years, is
'""cinng^^

now required to be delivered up, or an end put to all further

discourse : which opinion, if it be adhered to, is, as much as

in your Lordships lies, to put an end to all further transactions

between the Houses, in matter of money : which we pray your

Lordships to consider.

Because there appears not to the Commons any colour, from

the precedents cited by your Lordships, why your opinions

should be so fixed in this point ; we suppose the main defence is

in the reasons which have been given for it.

That paper begins with an observation, that your Lordships

had neither reason nor precedent offered by the Commons to

back their resolution ; and yet concludes with an answer to a

precedent then cited by the House of Commons, viz. the Act

of Tonnage and Poundage now in force. And if your Lord-

ships heard but one precedent then, you have now a great

number, besides those of 3 E. L and 1 H. VHL and 9 H. IV.

and divers others your Lordships furnished us with.

Before the Commons answer to your Lordships reasons in

particular, they desire to say first, in general, that it is a very

unsafe thing in any settled government to argue the reasons of

the fundamental constitutions ; for that can tend to nothing that

is profitable to the whole.

And this will more sensibly appear to your Lordships, if the

grounds and foundations of Judicature be examined.

For there are several precedents in Parliament, and some in

Book cases, which prove, that the Judicature is not to be exer-

cised by all the Lords, but only such as the King is pleased to

appoint.— So is the Book case of 22 E. HL 3 A. 6; and so is

the Parliament Roll, 25 E. HL N. 4 ; and divers other Rolls

of Parliament.

Several
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Substance of Several other precedents there are, where the Commons, by

in 1671, the King's good pleasure, have been let into a share of the very

su"ppiy.^
Judicature— So are the 42 E. III. N. 20, 21 ; 31 H. VI. N. 10;

~
' 8 Ed. IV. Hugh Brice's case ; in the Rolls of Parliament.

Some precedents there are, where it was assigned for error in

the House of Peers, that the Lords gave judgment without peti-

tion or assent of the Commons.— So is 2 H. V. N. 13.

Would your Lordships think it safe that a dispute should now

be made of the very rights of Judicature, because we have such

precedents ?

If usage for so long a time has silenced all disputes touching

your Lordships Judicature, shall that usage be of no force to pre-

serve the Privileges of the Commons from all further question?

Also there is a precedent of an Act of Parliament passed by

the King and Commons alone, without the Lords, viz. 1 E. VI.

C. 5 ; and that twice approved, viz. 1 Eliz. C. 7, and 5 Eliz.

C. 19; which doth both allow and commend this Act.

Shall we therefore argue the foundations of the Legislature

because we have such precedents ?

But to come to particulars :

1st. Your Lordships first reason is, from the happiness of the

Constitution, that the two Houses are mutual checks upon each

other.

Answer. So they are still ; for your Lordships have a negative

to the whole.

But, on the other side, it would be a double check upon his

Majesty's affairs, if the King may not rely upon the quantum,

when once his people have given it ; and therefore the Privilege

now contended for by your Lordships is not of use to the Crown,

but much the contrary.

2dly. Your Lordships reasons, drawn from the writ of sum-

mons, is as little concluding : for though the writ does not

exclude you from any affairs, yet it is only de quibusdam arduis

negotiis.
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nesfotiis, and must be understood of such as, by course of Parlia- Substance ot

Conferences

ment, are proper ; else the L/ommons, upon the like ground, in 1671,

may entitle themselves to Judicature ; for they are also called l°"ppi'"^

ad faciend' & consentiend' de quibusdam arduis & super negotiis
'

antedictis.

3dly. Your Lordships proceed to demand, Where is that re-

cord or contract in Parliament to be found, where the Lords

appropriate this right to the Commons, in exclusion of themselves ?

Answer. To this rhetorical question the Commons pray they

may answer by another question : Where is that record or con-

tract by which the Commons submitted that Judicature should

be appropriated to the Lords, in exclusion of themselves ?

Wherever your Lordships find the last record, they will show

the first endorsed upon the back of the same roll.

Truth is, precedents there are, where both sides do exercise

those several rights ; but none, how either side came by them.

4thly. If the Lords may deny the whole, why not a part ?

Else the Commons may at last pretend to bar a negative voice.

Answer. The King must deny the whole of every Bill, or pass

it ; yet this takes not away his negative voice. The Lords and

Commons must accept the whole general pardon, or deny it

;

yet this takes not away their negative.

The Clergy have a right to tax themselves ; and it is a part of

the privilege of their Estate. Doth the upper Convocation

House alter what the lower grant ? Or do the Lords or Commons

ever abate any part of their gift ? Yet they have a power to re-

ject the whole. But, if abatement should be made, it would

insensibly go to a raising, and deprive the Clergy of their an-

cient right to tax themselves.

5thly. Your Lordships say, Judicature is undoubtedly ours;

yet, in Bills of Judicature we allow the Commons to amend and

alter : why should not the Commons allow us the same Privilege

in Bills of Money ?

Answer.
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Substance of Aiiszrer. If Contracts were now to be made for Privileges, the

1111671, offer might seem fair: but yet the Commons should profit little

Supply.^ by it ; for your Lordships do now industriously avoid all Bills of

" ' that nature ; and choose to do many things by your own power,

which ought to be done by the Legislative : of which we forbear

the instances, because your Lordships, we hope, will reform

them ; and we desire not to create new differences, but to com-

pose the old.

6thly. Your Lordships say, you are put to an ignoble choice,

either to refuse the King's supplies when they are most neces-

sary ; or to consent to such ways and proportions, which neither

your own judgment, nor the good of the government or people

can admit.

Anszrcr. We pray your Lordships to observe, that this reason,

1st. makes your Lordships judgment to be the measure of the

welfare of the Commons of England :

2dly. It gives you the power to raise and increase taxes, as

well as to abate; for it may sometimes, in your Lordships judg-

ments, be for the interest of trade to raise and increase a rate,

as well as to lessen it : and then, still, you are brought to the

same ignoble choice, unless you may raise the tax.

But it is a very ignoble choice put upon the King and his

people, that neither his Majesty must demand, and the Com-

mons give, so small an aid, as can never be diminished, or else

run the hazard of your Lordships re-examination of the rates

;

whose proportions in all taxes, in comparison to what the com-

monalty pay, is very inconsiderable.

7thly. If positive assertion can introduce right, the Lords

have no security : but the Commons may extend a right, as they

judge it necessary or expedient.

Answer. We hope no assertions or denials, though ever so

positive, shall give gr take away a right. But we rely upon

usage on our side, and non-usage on your Lordships part, as

the
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the best evidences, by which your Lordships or we can claim Substance of

T-, • -I Conferences
any Privilege. in 1671.

8thly. Your Lordships profess a desire to raise our esteem '°"'=^'"S

with his Majesty and the whole kingdom : but not by the under- ' '

'

valuation of the House of Peers.

Answer. We have so great confidence in his Majesty's good-

ness, that we assure ourselves nothing can lessen his Majesty's

esteem of our dutiful aflfections to him : and we hope we have

deserved so well of our country, by our deportment towards

his Majesty, that we shall not need your Lordships recommen-

dations to any who wish well to his Majesty, or the present

government.

But we are so far from wishing to raise an esteem by any

diminution of your Lordships honour or Privileges, that there

never was any House of Commons who had a more just and

true respect of that noble constitution of a House of Peers ; of

which your Lordships have had frequent instances, by our con-

senting to several clauses in former Bills for the securing and

improving your Lordships Privileges.

9thly. We are sorry to see your Lordships undervalue the

precedent of this last Act of Tonnage and Poundage ; because,

though it were an Act of the last Convention, it was confirmed

in this Parliament ; and because the right of the Commons,

there asserted, was pursuant to a former precedent in 1642

;

and possibly had not passed so, if the younger Members of that

Convention had not learned, from some of those great and noble

Lords*, who now manage the conference for your Lordships,

and were then Commoners, that this was the undoubted richt of

the Commons.
To

* This certainly alludes to Annesly Ashley, afterwards Earl of Shaftesbury,

Earl of Anglesey, who took the lead who was also one of the Lords ap-

in the present dispute, on the part of pointed to manage this conference,

the House of Lords ; and to the Lord

Vol. m. 3 I
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Substance of To conclude : The Commons have examined themselves, and

in'167?"^^^ their proceedings ; and find no cause why your Lordships should

touching p^^ them in mind of that modesty by which their ancestors
Supply. ^

.

-• ' showed a great deference to the wisdom of the Lords : for they

resolve ever to observe the modesty of their ancestors ; and

doubt not but your Lordships will also follow the wisdom of

yours.

It was unanimously resolved,

That the thanks of the House be returned to Mr. Attorney

General*, for his great pains and care in preparing and drawing

up the reasons, delivered to the Lords, in answer to their reasons

;

which was by him performed to the great satisfaction of this

House, in vindication of their Privilege, and the just and

undoubted Right of the Commons of England.

And Mr. Speaker did accordingly deliver the thanks of the

House to Mr. Attorney General.

* This Attorney General was Sir was made Lord Keeper on the 9th

Heneage Finch, afterwards Lord Chan- November, 1673, on the removal of

cellor, and created Earl of Nottingham. Lord Shaftesbury.—He was ancestor of

—He had been appointed Attorney the present Earls of Winchelsea and

General on the 10th May, 1670; and Aylesford.
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Appendix, N°6. (p. 121.)

Extracts from the Journals, (Vol. ix. p. 418.)

Bill for Building Thirty Ships.

N°6.
11th April, \ MESSAGE from the Lords, desiring a present Conferences

1677. conference with this House, in the Painted '" '^77. upon
' Amendments

Chamber, upon the Bill for raising the sum of five hundred made by the

. r . 1 •
1 , f • , 1

Lords to Bills

eighty-rour thousand nme hundred seventy-eight pounds two of Supply,

shillings two pence halfpenny, for the speedy building thirty

ships of war.

And the Messengers being withdrawn ;

Resolved, &c. That this House doth agree to a present

conference with the Lords, in the Painted Chamber, upon the

Bill, &c. &c.

The messengers being called m ;

Mr. Speaker acquaints them, that this House had agreed to

meet the Lords at a present conference in the Painted Chamber,

upon the subject-matter desired by their Lordships.

Resolved, &c. That Sir John Trevor, Mr. Powel, &c. &c. &c.

do attend, and manage the conference.

Sir Thomas Meres reports, from the conference had with the

Lords upon the Bill, &c. some amendments agreed by the Lords

to be made to the Bill ; with their Lordships reasons for the

same.

Resolved, That the consideration of the said amendments be

adjourned till to-morrow morning, after the debate touching the

message sent from his Majesty.

12th April, 1677-— The amendments, sent from the Lords to

the Bill, &c. were read.

3 I 2 Resolved,
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Conferences Resolved, &c. That this House doth not agree to the said
jn 1077, upon o
Amendments amendments.

Lords to Bills Ordered, That it be referred to those members that did attend,

° "Pf^' - and manage the conference with the Lords, to prepare and draw

up reasons to be offered at a conference to be had witli the

Lords ; and that Sir Richard Temple he added to them.

]3th April, 1677-— Sir Thomas Meres reports, from the Com-
mittee to whom it was referred to prepare and draw up reasons

for not agreeing with the Lords to the amendments to the Bill, &c.

several reasons agreed by the Committee ; which he read in his

place ; and after delivered the same at the Clerk's table ; where

the same was twice read ; and, upon the question, agreed ; and

are as followeth :

" The Commons have desired this conference, to preserve a

good correspondence with the House of Peers ; and to offer such

reasons as have moved the Commons to disagree with your

Lordships, in those amendments that were sent down by your

Lordships to a Bill, intituled. An Act, &c.

First, To answer such reasons as have been offered by your

Lordships at the last conference, the Commons observe, that

your Lordships have founded most of your arguments upon this

distinction— that where the account of any Aid granted in

Parliament hath been required by the said Acts to be made in

Parlianent, in order only to the auditing, passing, and dis-

charging of the said account, that there it hath been reserved

to the Commons only : but where the same hath been required,

in order to the examination and punishment of any misapplica-

tion or misdemeanor, there your Lordships conceive yourselves

equally, if not more eminently, entitled to such an account

:

and, by this rule, you are pleased to construe the two Statutes,

of the one-and-twentieth of King James, and the Statute of

the nineteenth of Charles II. cap. 9? intituled, " Accompts of

" several sums of Money, how to be taken :" which distinction

the
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the Commons cannot in any ways allow : nor will the same Conferences

appear to be warranted by the said Statutes ; for these reasons : Amendment"

For that, though your Lordships have a judicial power vested ?^^'|f ^^n^t

in 3'ou, upon complaint or impeachment of the House of Com- of Supply.

mons, upon any misapplication or misdemeanor committed by

any of the persons intrusted by this Bill ; yet your Lordships

are altogether improper to take cognizance thereof originally

or by way of inquiry, or otherwise than in a judicial way : and

although your Lordships, in your legislative capacity, may have

right to require any account, upon record, to be brought before

you, for your information ; the Commons conceive your Lord-

ships are not entitled thereby, in your judicial capacity, to

proceed thereupon, unless the same had been brought regularly

before you in a judicial way : for that such an early inquiry or

examination might prepossess and anticipate your Lordships

judgments, as to any impeachment or complaint of the House

of Commons against such offenders, and consequently render

the account, reserved hereby to the Commons, to be of little or

no use for the ends for which it was chiefly designed.

For that the Statute of the one-and-twentieth of King James,

before mentioned, did require such account to be given to the

Commons, not only in order to the determining and discharge

of such account, but also, and principally, for the punishment

of such misdemeanors that should be committed by any of the

persons intrusted in the receiving, issuing, or disposing of the

said monies, as will appear by the very words of the Act ; all

their dealing, doings, and proceedings, being made examinable

and determinable by the Commons ; and, in case of the offence

of a Commoner, to be imprisoned in the Tower by the Com-
mons : and of an offence by a Peer, upon presentment of such

offence by the Commons, to be imprisoned by the Peers ; and,

both in case of the Commons and Peers, to undergo such further

punishment as to justice shall appertain, according to the quality

of
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Conferences of the offence. Which clearly proves that the said Act was

Anfend'mXts
^^^ ^"'^ *^ P^^^ ^"^ discharge the account, but for the punish-

made by the meiit of misdemeanors ; and is a full and clear precedent for the
Lords to Bills ... . - -i* r i t r ^

of Supply. Commons m this pomt. And as for tlie Act or the 19th ot the

King, they desire your Lordships would observe, that that Act

was only to erect a Commission with extraordinary powers, to

take an account of monies that had been already given, and not

made accountable by the grants thereof to the Parliament : and

the account only of the Commissioners doings and proceedings

therein was by them to be given to the King's Majesty, and

both Houses of Parliament, for their information and satisfac-

tion ; and so it is declared in the very preamble of the said Act

;

which precedent the Commons conceive not at all applicable to

the matter in hand.

They further offer to your Lordships, That the grant of all

Aids to the King is by the Commons ; and that the terms, con-

ditions, limitations, and qualifications of such grants, have been

made by the Commons only.

And further. That the returning of such an account to the

Lords, the Commons not only conceive it altogether improper,

for the reasons aforesaid, in order to the punishment of offenders;

but also, as it may relate in case of a good disposition and

management, to the encouragement of granting further or greater

Aids to the King, it doth properly belong to the Commons

only ; since your Lordships do allow that such aids can only

begin and be enlarged by the Commons.

And lastly, we find, That the Act of the one-and-twentieth of

King James is not the first precedent M'hereby the account of

monies given was reserved only to the Commons.

Ordered, That a conference be desired with the Lords, upon

the subject-matter of the last conference : and that Sir Richard

Temple do go up to the Lords to desire the same.

Sir
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Sir Richard Temple acquaints the House, That the Lords had Conferences

agreed to a present conference, in the Painted Chamber, as A,i,endmenu

desired. '"^de by the

Lords to Bills

Ordered, That those Members that did attend, and manage >'f Supply.

the former conference, do attend, and manage this conference.

Sir Thomas Meres acquaints the House, that they had at-

tended ; and deUvered the reasons for not agreeing to the Lords

amendments to the Bill, intituled, An Act, &c.

14th April, 1677-—A message from the Lords, by Sir Miles

Cooke and Sir John Franklin :

Mr. Speaker, the Lords desire a present free conference with

this House, in the Painted Chamber, upon the amendments, sent

from the Lords, to the Bill, &:c. ; concerning which amendments

the two last conferences were had.

Resolved, &c. That this House doth agree to a present free

conference with the Lords in the Painted Chamber, as ddsired.

The messengers being called in ;

Mr. Speaker acquaints tluem. That this House hath agreed to

meet the Lords, at a present free conference in the Painted

Chamber as desired.

Ordered, That the Members that did attend, and manage

the former conferences, do attend, and manage this free con-

ference.

Sir Thomas Meres reports, from the free conference had with

the Lords, That they had attended, and delivered their reasons

and precedents.

A debate arising in the House, whether the House should

adhere to the Bill, &c. without amendment;

Ordered, That such Members, as did manage the free con-

ference do search the Journals for precedents touching adhering

to Bills.

Fost
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Conferences Post Meridiem.—The question being put, to agree to the

Amendments amendments, sent from the Lords to the Bill, &c.

;

LoISbois The House divided.

°''S"Pply- The Yeas go forth.~^
Tellers ^I *;i"'f'

™'^"*'
1 For the Yeas, 27.

[Mr. Mallett

;

J

Tellers -^^i"^ J^ ,

^''^*^-^'
I For the Noes, 156.

[Mr. Neale

;

J

And so it passed in the negative.

Resolved, &c. That, upon the report of what was offered at

the last free conference, the House of Commons cannot agree to

the amendments, sent from the J^ords, to the Bill, &c.

Ordered, That such Members as managed the last free con-

ference do withdraw ; and consult together touching reasons to

be offered at a free conference to be had with the Lords upon

the subject-matter of the last free conference : and that Colonel

Byrch and Sir Thomas Littleton be added to them.

Ordered, That a free conference be desired with the Lords

upon the subject-matter of the last free conference ; and that

the Lord O'Brian do go up to the Lords to desire that free

conference.

The Lord O'Brian acquaints the House, That he had attended

the Lords ; and desired a free conference with them upon the

subject-matter of the last free conference : and that the Lords

had agreed to a free conference with this House on Monday

morning, at ten of the clock, in the Painted Chamber,

l6th April, 1677.—The members that did manage the last

free conference did attend, and manage the free conference

desired by this House, and agreed to by the Lords, on Saturday

last, upon the subject-matter of the last free conference, upon

the amendments, sent from the Lords, to the Bill, &c.

Sir
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Sir Thomas Meres reports, from the free conference, That Conferences

they had attended, and delivered their reasons; and had left Amendmem"

the Bill with the Lords.

.

I"""^^
^r^^^

Lords to Bills

of Supply.

Post Meridiem.— A message from the Lords, by Sir William

Beversham and Sir Miles Cooke :

Mr. Speaker, The Lords have agreed to leave out their

amendments, &c.

Vol. in. 3 K Appendix,
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Extracts from the Journals.^ (Vol. ix. p. 5Q5.)

Bill to disband Forces, ^-c.

'N" 7.

Reasons for 25th June, OIR Richard Temple reports from the Committee

on" Lords" l678. appointed to draw up reasons to be offered

Amendments
^^ ^ conference to be had with the Lords, for not agreeing;m 1678 to

_

' to to

Bill of with the Lords in their amendments to the Bill, intituled,

'
V ' " An Act for granting a Supply to his Majesty, for enabling

" him to pay and disband the forces which have been raised

" since the 29th of September last," That the Committee had

agreed upon reasons to be offered at a conference ; and upon

a proviso to be added to the said Bill : which he read in his

place ; and afterwards delivered the same in at the Clerk's table

:

and the reasons being twice read, were, upon the question,

agreed ; and are as foUoweth :

The Lords having agreed with the Commons in this Bill

;

That there is no further occasion of the forces raised since the

29th day of September last ; and sent to the Commons some

amendments ; the Commons find themselves obliged to disagree

with the Lords amendments, by reason of the methods and

rights of their House, in a matter very tender to them. But,

for answering the end which the Lords seem to aim at, the

Commons will offer an expedient; which they conceive warranted

by precedents ; viz.

The Earl of Thanet's Bill, entered into the Lords Journal,

February, 74 : which the Lords then grounded upon a pre-

cedent
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cedent in S5 of Queen Eliz. In both which, provisoes were Reasons for

added by the Lords, after the Bill sent from the Lords to
C°"/^'"^"<=«

' on JLords

the Commons, not relatino- to any amendments made by the Amendments
° -^ •'in 1678 to

Commons. Bill of

The proviso being twice read ;
JWX;;

,

Resolved, &c. That the proviso be ingrossed.

Ordered, That a conference be desired with the Lords, upon

the amendments made by the Lords to the Bill, intituled. An
Act, &c. : and that Sir Richard Temple do go up to the Lords,

to desire the conference.

Sir Richard Temple acquaints the House, That the Lords had

agreed to a present conference in the Painted Chamber.

The proviso, being ingrossed, was read the third time.

Resolved, &c. That the proviso be added to the Bill.

Ordered, That the persons who were appointed to draw up

the reasons, do attend, and manage the conference

:

Who did attend ; and offered the reasons; and left the proviso

and Bill with the Lords.

26th June, IC78.—A message from the Lords, desiring a

present conference with this House, in the Painted Chamber,

upon the subject-matter of the last conference.

The messengers being withdrawn;

Resolved, &c. That this House doth agree to meet the Lords

at a present conference in the Painted Chamber.

And the Messengers being called in ;

Mr. Speaker acquaints them, That this House had agreed

to meet the Lords at a present conference, in the Painted

Chamber.

Ordered, That the Members who did attend, and manage

the former conference, do attend this conference.

Sir Thomas Meres reports from the conference had with the

Lords, That the Lord Privy Seal did manage the conference

:

and that what was delivered, was to the effect following, viz.

3 K .2 '« The
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Reasons for " The Lords have appointed this conference upon the subject-

on Lords matter of the last conference, concerning the Bill, intituled,

ii^'^S'TS^to"'^
An Act, &c. ; and to preserve that good correspondence which

Bill of ought to be between the two Houses, in the course of par-
Supply.
' . ' hamentary proceedings in passing of Bills ; and for which, in

your introduction to the last conference, you intimated the

same was desired by the Commons.
" Their Lordships finding, that as the Bill came up to them

limited to so very short a time for the execution of it ; and

that, under the penalties of forfeitures and disabilities to bear

office on those who should not do their work according to the

purport of the Bill, within the time prefixed, which their

Lordships found absolutely impossible ; they therefore pro-

ceeded by such amendments as made the Bill practicable, by

assigning further periods of time, viz. for disbanding the

forces in England to the 27th of July ; and for those beyond

sea, to the 24th of August ; and for apprentices to return to

their masters, to the 29t:h of September. To all which amend-

ments, you tell their Lordships, the Commons find themselves

obliged to disagree with them, by reason of the methods and

rights of your House, in a matter very tender to you ; but did

not communicate to their Lordships what those methods and

rights were.

" But, for answering the end which you told their Lordships

they seem to aim at, you offered them an expedient in the

proviso then delivered; which you conceived was warranted by

two precedents, which you mentioned.

" We are commanded, at this conference, to let you know,

that the Lords have disagreed to your proviso, and for these

reasons

;

" First, That where you have found their amendments so

necessary, that by the expedient proposed you have enlarged

the periods even beyond their amendments, their Lordships

conceive
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conceive vou have in efFect consented thereunto, and the course Reasons lur
'

• 1111 •
1 • 1 Conference

or Parhament is not to help tliat by a new proviso whicli on Lords

might and hath been done by the change of days, as was by
in'"^!^")^"

"^

their amendments^. J?'" °/
supply.

" Secondly, The precedents you produced were both in cases '

'

where defects were found in Bills not remediable any other

way : which therefore both Houses easily agree.

" Thirdly, You observed rightly, that those provisos added

by the Lords, after the Bill sent by them to the Commons, did

not relate to any amendments made by the Commons ; whereas

the proviso now added by the Commons relates to two of the

amendments made by the Lords.

" Fourthly, Their Lordships take notice, that though you

seem to disagree to all the amendments, yet in your expedient

you take no notice of the amendments relating to apprentices ;

without which, the provision which seems to be made for them

in the Bill will be mereW illusory.

" Fifthly, It is very doubtful whether the proviso, as penned,

takes oft^the forfeitures and disabilities.

Sixthly, If the proviso should be added, the clauses of the

Bill would be inconsistent with it ; the same Bill appointing

short days under great penalties, and enlarging the days without

penalties.

" For these reasons, their Lordships, as they have disagreed

to your expedient, do insist upon their amendments ; and desire

your speedy concurrence in this Bill so amended, that his

Majesty may not want the money so necessary to his service

and the kingdom's quiet.

The first amendment sent from the Lords to the Bill, intituled,

An Act, &c. was read.

Resolved, &c. That this House doth not agree with the Lords

in the said amendment.

The second amendment to the said Bill being read ;

Resolved,
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Reasons for Resolved, &c. That this House doth not agree with the Lords
Conference

^^^ ^^^^ ^^j^^ amendment.
on Lords

Amendments The third amendment being read ;

in 167S ID
®

•
1 1 T

Bill of Resolved, &c. That this House doth agree with the Lords in
Supply.

the said amendment.

Resolved, &c. That this House doth adhere to the proviso to

be added to the said Bill.

Ordered, That the Members who did attend, and manage the

conference, do meet this afternoon, in the Speaker's Chamber ;

and consider of reasons to be offered at a free conference to

be had with the Lords : and that Mr. Serjeant Maynard, Mr.

Solicitor General, Mr. Wilhams, and Sir Robert Howard, be

added to them.

27th June, 1678.— Ordered, That Sir Henry Ford do go to

the Lords, to desire a free conference, upon the subject-matter

of the last conference.

Sir Henry Ford acquaints the House, That the Lords had

agreed to a free conference, to-morrow, at eleven of the clock,

in the Painted Chamber, upon the subject-matter of the last

conference.

Ordered, That Sir Robert Sawyer be added to the persons

appointed to manage the conference : and that the Serjeant at

Arms do give him notice hereof, that he may prepare himself.

28th June, 1678.—The Members appointed did then attend,

and manage the free conference with the Lords, upon the

subject-matter of the last conference.

Sir Thomas Meres acquaints the House, That the Members

appointed had attended and delivered their reasons at the free

conference ; and left the Bill with the Lords.

A message from the Lords, by Sir Edward Low and Sir

Andrew Hacket

:

Mr.
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Mr. Speaker, The Lords desire a present free conference with Reasons /or

this House, in the Painted Chamber, upon the subject-matter of on Lords

the last free conference. ,^™«"iT""in 1678 to

And the messengers being withdrawn ;
l^ill of

Resolved, That this House doth agree to meet the Lords at • >

a present free conference, in the Painted Chamber, upon the

subject-matter of the last free conference.

And the messengers being called in

;

Mr. Speaker acquaints them. That the House had agreed to

meet the Lords at a present free conference, in the Painted

Chamber, upon the subject-matter of the last free conference.

Sir Thomas Meres reports, from the conference had with the

Lords, That the Lord Privy Seal did manage the conference ;

and did acquaint them, that the Lords had voted to adhere to

the amendments, and to disagree to the proviso : but did not

offer any reasons.

Resolved, &c. That this House doth adhere to the proviso to

be added to the Bill, intituled, An Act, &c.

Resolved, &c. That this House doth adhere to the not agree-

ing to the first and second amendments made by the Lords to

the Bill, intituled, An Act, &c.

1st July, 1678.—Resolved, &c. That a free conference be

desired with the Lords, upon the subject-matter of the last free

conference ; and that Sir Thomas Stringer do go up to the Lords

to desire the same.

The House took into consideration the first and second

amendments made by the Lords to the Bill, intituled, An
Act, &c.

Resolved, &c. That this House doth adhere to the words of

the said Bill mentioned in the first and second amendments

made by the Lords to the said Bill.

Sir
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Reasons for Sir Tliomas Stringer acquaints the House, That the Lords had

m°'i o'ld""^^
agreed to a free conference, upon the subject-matter of the last

Aniendments free Conference, to-morrow, at eleven of the clock, in the Painted
in 1678 to

Bill of Chaml)er.
Supply.

2d July, 1678.—The Members that were appointed to manage

the free conference did attend the same.

And being returned

;

Ordered, That the Members, who did manage the conference,

or any three of them, do prepare and draw up a state of the

rights of the Commons in granting of money ; with the reasons

and proceedings that were offered and had at the conferences

:

and they are to consider how the rights of this House may be

asserted ; and also of the methods and manners of proceedings

in conferences between the two Houses : and they are to meet

this afternoon, in the Speaker's Cliamber.

3d July, 1678.— Mr. Solicitor General reports from the

Committee to whom it was (amongst other things) referred to

prepare and draw up a state of the rights of the Commons in

granting of money— a Vote agreed by the Committee : which

he read in his place, and afterwards delivered the same in at the

Clerk's table : where the same was read, and upon the question,

agreed ; and is as followeth, viz.

Resolved, &c. That all Aids and Supplies, and Aids to his

Majesty in Parliament, are the sole gift of the Commons : And
all Bills for the granting of any such Aids and Supplies ought

to begin with the Commons : And that it is the undoubted and

sole right of the Commons, to direct, limit, and appoint, in

such Bills, the ends, purposes, considerations, conditions, limita-

tions, and qualifications of such grants ; which ought not to be

changed or altered by the House of Lords.

15th July, 1678.— Sir Richard Temple reports from the Com-
mittee appointed (amongst other things) to prepare a state of

the
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the reasons and proceedings had and offered at the conference Reasons for

had with the Lords, upon the amendments made by the Lords on Lords

to the Bill, intituled, An Act, &c.-a State agreed by the Com- ^'^evsT''
mittee : which he read in his place ; and afterwards delivered ^iii of

Supply.

the same in at the Clerk's table : where the same was read. ' »
'

Ordered, That the entering of the said Report in the Journal

be respited until further order *.

* It never does appear in the ing to the House of Commons) in

Journals ; but is printed (from the the next number of this Appendix,

original in the Paper Office belong- N' 8.

Vol. m. S L
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The Substance of what passed at the free Conference^ is as

followeth (in the month of Julij 1678.^

N" 8.

Substance of OIR Thonias Meres introduced the free conference in the
what passed Wj ii' r • ^ • ^ i -ii
at a free usual torm, tor maintaining a good correspondence with the
Conierence Lords ; and further did take notice, that the Lords, at the last
on that '

subject . free conference, did seem not to understand what the House

meant by that reason of the first conference for their disagree-

ment—" That they were obhged to disagree to the Lords

" amendments by the rights and methods of the House ;"— he

said, the Commons could not have imagined that their Lordships

had not sufficiently understood their meaning, since the points

of the Lords making amendments to Aides have been lately soe

fully debated and settled, upon the occasion of some amend-

ments sent downe to the Commons to a Bill of Supply for the

building of thirty ships, where the Commons did assert and

make good—" That the grant of all Ayds to the King is by
" the Commons ; and that the terms, conditions, limitations,

" and qualifications of such grants have been made by the

" Commons only ;" that therefore they supposed there was noe

need of further explanation or debate of the matter that had

been soe solemnl}^ settled and yielded to by the Lords : but if

their Lordships would again revive it, and make it a dispute,

they were ready, on the behalfe of the Commons, to maintaine

their

* This Report is not entered in the preserved, amongst other papers of the

Journal ; nor do I know, that it has same period, in the office of the House
ever been printed. The original is of Commons.



Tnteiference of the Lords in Matters of Supply. 443
N" 8.

their rights.— Whereupon the Lords that managed the said con- Substance of

ference did agree to dechne it ; the Lord Shaftesbury declaring, at a free

" The House of Lords did totally disavow the thought or de- ^nt^r*"^

sign of bringing any Privilege of the House of Commons in ^"^J^^^t-

question, or of endeavouring to gaine any point upon them ;

and that they had offered the said amendments merely because

the* times were soe short, that it was become impracticable ;"

and soe it was agreed by the managers on both sides, that we

should proceed only upon debate of those reasons offered by

the Lords against the provisoe, added by the House of Com-

mons as an expedient : Whereupon Sir Richard Temple pro-

ceeded to answer the aforesaid reasons ; and for his method

proposed, that he would apply himself, in the first place, to the

two last reasons offered by their Lordships at the last conference,

being the sole objections against the matter contained in the

said provisoe, and the sufficiency of the said expedient ; and

that he would at present decline saying any thing to the three

first reasons, relating singly to the rights and methods of the

House, the dispute whereof their Lordships had agreed to wave;

in hopes, that if he should clear those objections made to the

substance of the provisoe, their Lordships would not differ

upon forms in a matter, for dispatch whereof their Lordships

had expressed so great a sense of the importance of it, in rela-

tion to the King's service, and quiet of the minds of the people,

at the last conference.

As to the 5th objection, wherein your Lordships say. It's very

doubtful whether the provisoe, as it is penned, takes off the

forfeitures and disabilities ;—it was answered, that there was

only a general enacting clause for the disbanding of the forces,

at the times therein limited, according to such rules and means

as the King should appoint, or the Act prescribe : but with noe

forfeitures or disabilities relative thereunto ; the penalties and

3 L 2 forfeitures
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Substance of forfeitures in the said Act relating only to the levvine: and pav-
wnat passed .

_

o j j o r j
at a free ing in of the money to the Exchequer, or to the misapphcation

on that oi" diversion of it after the receipt ; soe that this objection, and
^"

^^'^l'
part of the 6th or last objection, are wholly founded upon a

mistake.

As to the 6th objection, That, if the said provisoe should be

added, the clauses of the Bill would be inconsistent with it, the

same Bill appointing short dales under great penalties, and

enlarging the dales without penalties— to this it was answered,

That, besides the mistake of the penalties, the provisoe was well

consistent with the rest of the clauses of the Bill, and more

than their Lordships amendments.

1st. More suitable to the ends of the Bill ; for that their

Lordships did remove the day for a month, without any condi-

tion or provision that the same should be begun and proceeded

with in the mean time : but that the Commons had not in their

provisoe departed from their days appointed in the Bill, but con-

ditionally, in case the King should find, by reason of the dis-

tance of the forces, or by any other just impediment, the same

could not be effected within the times limited by the Bill ; and

with express provision, that the disbanding should be proceeded

with as near the times appointed in the said Bill, as the matter

would beare.

2dly. More suitable to the clauses of the Bill ; for that the

general enacting clause of disbanding did leave the trust in the

King, as to the manner of it, and soe doth this provisoe ; and

nothing is more consistent in itself, than, when there is a time

limited for the doeing any thing in the body of a Bill, by a pro-

visoe to enlarge the time in certain cases, and upon certaine

conditions ; the end of all provisoes being to qualify something

in the body of the Act.

Having thus cleared the objections, he offered to their Lord-

ships, as a^further reason for their concurrence with the provisoe,

That
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That the times hmited in the Bill having been judged sufficient Substance of

by the Commons for that worke, when it was sent up ; and, if Ttairee^^^

now it becomes impracticable, it hath soe fallen out by the pro- ^''"'"'Eirence

gress and delay the Bill hath had with your Lordships ; which subject.

defect, since the Commons are nevertheless willing to supply,

by an expedient agreed by your Lordships to be parliamentary,

and twice practised by yourselves, and fully answering the ends

of your Lordships amendments—they cannot doubt, that your

Lordships, (where there is soe great a complyance of the Com-

mons, and for that they have alsoe agreed with you in the

amendment of that to the apprentices, which have fully satisfied

your fourth objection) will not further insist upon your amend-

ments, to occasion any unnecessary disputes, but concur with

this expedient, in a matter soe highly necessary for his Majesty's

service, and the satisfaction of this kingdom.

To this the Lord Anglesey endeavoured to make some reply

;

chiefly insisting, that it was doubtful to the Lords, whether the

penalties did not extend farther than to the misapplication of

the money ; but made out nothing from the words of the Act,

the clauses having been read by Sir Richard Temple, before his

argument : he also endeavoured to justify the Lords, that the

times in the Bill that came up were too short, and that they had

not unnecessarily delayed the passing of the Bill.

But my Lord Shaftesbury did singly insist upon this point

—

that in probability, the Bill might not be passed before the first

time limited in the Act was elapsed ; and thereupon thought it

very improper to stand in the Bill, and in that regard prest their

amendments as necessary :—to which it was replyed by Sir

Thomas Lee, Sir Robert Sawyer, and others. That if their Lord-

ships would please to agree, it might very well pass on Monday,

before the time was elapsed ; however, that the body of the

Bill was relative to the first day of the session ; and although

there was a time appointed for the doeing of a thing therein,

which
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Substance of wliich might be elapsed before the passing of the Bill, yet it was

Tt a fw
*^

not incongruous ; especially since the provisoe, if past, would be
Conference ,j. ^j? ^j^g

gjji
,,j^j^j jj^ Construction but one sentence with the

on that i

subject. former clause to which it relates ; and is as much as to say, that

the disbanding shall be at such a time ; but in such cases as are

expressed in the provisoe, shall not be till such time ; which is

very proper, and solves the objection.—The Lord Shaftesbury

did further insist, that it would appear by the Lords Journall,

that the Royall assent was given to this Act after the time

elapsed ; which might draw into question whether any of the

penalties in the Bill should take effect in case of the misappli-

cation of the money :—to which it was answered, That the

Rot/all assent is to be fried bi/ the record itselfe, aiid not by

the Journall of the Lords ; and that woidd be relative only to the

first day of the session.

There were some interlocutory discourses, wherein the mana-

gers for the Commons did assert their rights, as at the beginning

of the conference they had done, some of the Lords that ma-

naged the conference having offered something against it ; but

the same being immediately waved by some others of the Lords,

the conference ended without further debate upon that point.

Sir Thomas Meres, at the third free conference, said to this

effect. That the Commons doe only give and grant, in all Bills of

Aide, and have the sole right to direct to what ends and pur-

poses such Aid shall be disposed ; for that in common reasoning,

if the Commons only can give, they alsoe must have the power

to dispose, Cujus est dare, ejus est disponere ; and that their

Lordships had, by their amendments, made a change of the end

and purpose to which the Commons had disposed of the money

given in this Bill ; and therefore they had resolved to adhere to

the words in the Bill, and the provisoe excepted to : and that

the Commons did herein differ w ith their Lordships upon point

of right, and not of expediency ; which latter matter, he ob-

served, that their Lordships only argued for ; and that this was

the
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the second adherence of the Commons, whereby the House was Substance oi

finally concluded. He prest their Lordships to an agreement atafreT^^

and unanimity, as well for the good of the nation, which was ^'°"*erence

now much disquieted because of this army ; as also because we subject

were valued by other nations abroad according to our agree-

ment and unanimity at home, especially at this conjuncture

;

and, that now the matter wholly lay with their Lordships, their

House being free to embrace the expedient ; and that there were

others ready to make out, that the Lords amendments were con-

trary to the rights and methods of the Commons in Parliament,

as he hath asserted.

After Sir Thomas Meres spoke, my Lord Anglesey, on the

behalfe of the Lords, interposed, and made severall objections

against the proceedings of the Commons—that they would come

to a free conference after they had made resolutions of adhering ;

as alsoe, that they should say, they were bound up by two ad-

hereings ; and declared that the practice of adhereing was al-

together new ; and that twenty of them could not bind either

House during free conferences : he alsoe declared, that, as to the

point of right, they were not prepared to enter into any such

debate, having been waved at the former conferences, and not

being the point insisted upon by the Lords ; that the Lords ex-

pected arguments of prudence, and not of right : for those that

have been offered of that kind, he says, he thought they all

made for the Lords, and for our complyance with them in the

amendments ; pretending that the times were too short that were

sent up by the House of Commons, by which it became im-

practicable, and not by their delay ; and that they had offered

these amendments to supply this defect : and that, since we had

agreed the thing to be necessary, and had offered a longer time

by provisoe, he thought the desire of union should prevail with

us to comply with their Lordships amendments. My Lord

Shaftesbury alsoe added, That the Lords did not insist upon

these
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:

N"8.
Substance of thcse amendments otherwise than to help a matter that was im-

dt a tiee practicable, and improper to stand in the Bill : and that in mat-

onTimt"^^
ters of impropriety or incongruity, which might sometimes

^^^^ect^ happen by the mistake of the Clerk, he supposes the Commons
will not oppose that the Lords may rectify such mistakes ; and

wholly waved that we should enter into a debate of right.

Sir Richard Temple, on the behalfe of the Commons, offered

some answers to the exceptions that had been made by my Lord

Anglesey :—That nothing was more parliamentary than to pro-

ceedVith free conferences, after adhereing ; and, on the contrary,

after a free conference, the usage of Parliament had always been

to proceed with free conferences ; and not to returne againe to

a conference : for which he need not vouch other authority than

the practice of the Lords, at the last free conference desired by

them, where they delivered their resolves of their House, to

adhere to their amendments, at a free conference, without offer-

ing other reasons :—that the practice of adhereing had been very

ancient, though not allways in those words ; and that after two

adhereings of one House, it had allways been the course of Par-

liament that that House was concluded ; and that otherwise

transactions between the two Houses upon conferences would

become endless ; and that a free conference was more necessary

after final adhering of one House, than ever, to persuade that

House that was free, to comply and pass the Bill, which other-

wise would be lost:—that at the former free conferences the

matter seems to be left thus,—that the provisoe was fully cleared

from all objections, and admitted by their Lordships to answer

the ends of their amendments ; and that it was parliamentary to

make use of such an expedient, in a case which could not be rec-

tified or helped in an ordinary way ; which your Lordships pre-

tended your amendments to be : which the Commons can in noe

ways allow ; for, that at the beginning, and all along the con-

ferences, the Commons have insisted that it is against their rights

and
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and methods of Parliament for your Lordships to make such Substance of

amendments ; this is the chief ground why the Commons have al'Tfrer*^'*

adhered, and doth therefore, in their opinion, necessitate them C^iference

.
on that

to enter into the debate of the rights of the House, and methods subject.

of Parhament, (being the only point remaining in difference be-

tween the Houses) which he was ready to proceed in, if their

Lordships thought fit : but the managers on behalfe of the Lords

did wholly wave it. Afterwards, Mr. Solicitor, Sir Robert Howard,

and others on the behalfe of the Commons, offered severall

prudentiall reasons why their Lordships should comply with the

provisoe of the Commons ; as that, by the passing of this pro-

visoe, which is agreed on all hands to be an expedient warranted

by precedent to supply any defect, and rectify any mistake in a

Bill, their Lordships could run noe hazard of drawing in ques-

tion any right or privilege of either House ; but, should the

Commons assent to their amendments, the Commons should ab-

solutely give up a point of right, which they had been long pos-

sessed of, and hath lately, after much contest and debate, been

yielded to them :—that the conjunctures abroad much required

unity at home, and to decline reviving any disputes between

the two Houses ; and that rather any expedient should be em-

braced :—that the dispatch of the Bill tending soe much to the

satisfaction and quiet of the people, in the speedy disbanding

of the army, did require noe less :—and much more to this effect.

But, in conclusion, the Lords willing to end the conference. Sir

Thomas Meres concluded the conference, with pressing the Lords

to a concurrence with the provisoe, upon the reasons that had

been offered ; as alsoe, for that, if any thing had stuck with

them as to the point of right, the Commons had offered to cleare

that point to their Lordships satisfaction ; and thereupon offered

to deliver the Bill and the amendments to their Lordships :

when, unexpectedly, my Lord Privy Scale declared, that the

House of Lords had made an order, that their Lordships should

Vol. HL 3 M not
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Substance of ,^q|- ^^^ke back the Bill and the amendments ; and then, varying:
what passed _ ^ ^ ...
at a tree tVom what he had offered before, at the beginning of the con-

on that ference, asserted, that the first adherence of the Lords had
sui^ect^^^^^ concluded them ; and that they were not obliged by course of

Parliament to take the Bill back : which being observed to him,

and how unparliamentary it was for them to refuse the Bill and

amendments, much more especially to make an order soe to doe,

after the Bill was sent downe by them to the Commons, and that

they have not received the resolutions of the Commons there-

upon ; and to make such a resolution when the Bill was out of

their hands, and after the grant of a free conference ; and to

declare it after they had heard the Commons reasons and de-

bates at the same free conference. After which, the Bill, with

the amendments, was againe tendered to be delivered to them,

and their concurrence desired : but they still refusing it, the

Bill, with the amendments, was left before them on the table,

and the Commons departed to their House.
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Appendix, N* 9-—(p- 124.)

Extracts from the Journals. (Vol. x. Page 133.)

Additional Poll Bill.

.... .
N°9.

15th May, OIR William Williams reports from the Committee, Reasons for

1689- to whom it was referred to prepare reasons, to be wkifthe"^

offered at a conference, why this House doth not agree with the ^°'"'^^ °"
"

. .

~ Amendments
Lords in their second amendment to the additional Poll Bill, to a Poll Bill

That they had prepared the same accordingly ; and directed
^'^—?^—

-

him to report the same to the House : Which he read in his

place ; and afterwards delivered the same in at the Clerk's table :

where the same were read ; and are as followeth ; viz.

REASONS for disagreeing with the Lords in the amendment

to the Bill, intituled, ' An additional Act, to an Act,'

intituled, " An Act for the raising Money by a Poll, and
" otherwise, towards the reducing of Ireland;"— wherein

the Lords, p. 1. 1. 27, after the word " Act," insert a clause,

for the Lords appointing Commissioners to rate themselves,

in respect of their offices and personal estates, and freeing

their persons from imprisonments, and for appointing a

Collector to receive their assessments.

The Lords, by this clause in this Bill, assume to themselves

the naming and appointing of persons to rate the Peers for their

ofHces and personal estates, upon another Act of this present

Parliament, for raising money by a Poll and otherwise, towards

3 M 2 the
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Reasons fur the reducing of Ireland ; and insert in this clause, That the

with the
°

Peers are not to be otherwise rated ; and enact in this clause,

Amendments
'^'^^^ ^^^ Peers shall not be subjected to the imprisonment of his

to a Poll Bill o,- their persons ; and do therein further declare, That the rates
in 1689. ' '

^
V and taxes to which the Lords and Peers of this realm are or

shall be liable by the said Act for raising money by a Poll, shall

be received by a collector to be nominated by the Peers ; which

Collector shall cause the same to be paid into his Majesty's

receipt of Exchequer.

The said Act for raising money by a Poll, being an Act for

the raising and levying of money upon the subjects of this realm,

for an Aid to the King and Queen, towards the reducing of

Ireland; the Money and Aid to be so raised and levied, and all

Money, Aids, and taxes, to be raised or charged upon the sub-

jects in Parliament, are the gift and grant of the Commons in

Parliament, and presented by the Commons in Parliament, and

are, and always have been, and ought to be, by the constitution

and ancient course and laws of Parliament, and by the ancient

and undoubted rights of the Commons of England, the sole and

entire gift, grant, and present of the Commons in Parliament;

and to be laid, rated, raised, collected, paid, levied, and returned

for the public service, and use of the government, as the Com-

mons shall direct, limit, appoint, and modify the same : and the

Lords are not to alter such gift, grant, limitation, appointment,

or modification of the Commons in any part or circumstance,

or otherwise to interpose in such Bills than to pass or reject the

same for the whole, without any alteration or amendment, though

in ease of the subjects. As the Kings and Queens, by the con-

stitution and laws of Parliament, are to take all, or leave all, in

such gifts, grants, and presents from the Commons ; and cannot

take part and leave part ; so are the Lords to pass all, or reject

all, without diminution or alteration.

The
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. . .

N- 9.

The Lords, in this clause, contrary to the constitution, ancient Reasons for

course, and laws of Parliament, would enact many material al- Jfth the

terations of this Bill, by appointing certain Peers to be Com- ^"'^'^^

^njentj

missioners, to rate all Peers, without distinction, for their offices to a Poll Bill

and personal estates : whereas no Commissioners are named by ' .
'

the Commons in this Bill to rate any person or persons what-

soever ; but leave it to the King to name and appoint Com-
missioners, as the Bill expresses :—and this clause enacts, That

Peers shall not be otherwise rated : which is exclusive of the

manner and method of rating by the Commons in this Bill ;

and that in a clause inserted in a Bill, wherein the offices and

personal estates of the Peers are no ways rateable, taxable, or

concerned ; yet with relation and reference, and to govern and

alter not only the method of taxing and proceeding upon

another Act, already passed in this present Parliament, but to

alter that very law, which passed by consent of the Lords

spiritual and temporal, without the proposed alterations or

amendments in this clause.

This clause doth further enact an exemption to the persons

of Peers from imprisonments : which may be introductive of a

privilege to the Peers against the prerogative of the Crown ; and

is certainly altogether foreign to the subject-matter and provi-

sions of this Bill.

This clause doth also alter the said Act already passed, in the

naming of a Collector for the Peers, and in the payment of their

rates into the Exchequer : this new method of proceeding, if

admitted, must much weaken the ancient and undoubted rights

of the Commons in granting Aids and Supphes to the Crown,

and the course of Parliaments in such grants ; and may turn

to precedent hereafter against the right of the Commons in

Parliament.

Resolved, That the said reasons be re-committed to the same

Committee ; and that they do meet this afternoon.

Ordered,
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Keasons for Ordered, That Sir Christopher Musgrave, Colonel Birch,

JiufthT"^ Mr. Sacheverell, be added to the said Committee.
Lords Ai

toTpoU Biii^ 18th May, 1689.— Ordered, That Mr. Attorney General, Sir
'" '

f'
Thomas Clarges, Mr. Solicitor General, Colonel Birch, be added

to the Committee, to whom it is referred to prepare reasons to

be offered at a conference with the Lords, touching the amend-

ments to the additional Poll Bill.

22d May, 1689-— Sir Thomas Littleton reports from the

Committee to whom it was referred to prepare reasons, &c.

That they had prepared reasons accordingly : Which he read in

his place ; and afterwards delivered the same in at the Clerk's

table : where the same was once read tliroughout ; and after-

wards a second time, one by one ; and, upon the question

severally put thereupon, agreed unto by the House ; and are

as followeth :

REASONS for disagreeing with the Lords in the amendment

to the Bill, intituled, An Act, &c. &c.

The Lords, p. 1. 1. 27, after the word " Act," insert a clause,

for the Lords appointing Commissioners to rate themselves in

respect of their offices and personal estates, and freeing their

persons from imprisonment, and for appointing a Collector to

receive their assessments.

To which clause the Commons disagree ;

1. Because the Bill now in question taxes Commoners only.

2. Because the Poll Bill already passed hath sufKciently pro-

vided for taxing all the nobility ; to which the Lords have

consented.

Ordered, That Colonel Tipping do go up to the Lords, and

desire a conference with their Lordships, upon the subject-

matter
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matter of the antendments by their Lordships proposed to be Reasons for

made to the additional Poll Bill. with the

Lords on

Amendments

Colonel Tipping acquaints the House, That he having been f" ^ Po^i ^'"

(according to their order) with the Lords,' to desire a con- ' ' '

ference, they do agree to a present conference, in the Painted

Chamber.

Resohed, That the Committee, to whom it was referred to

prepare the reasons, be the managers of the said conference.

The managers went to the conference accordingly.

27th May, 1689 A Message from the Lords, by Mr. Justice

Eyre and Mr. Baron Turton :

Mr. Speaker, the Lords desire a present conference with this

House, in the Painted Chamber, upon the subject-matter of the

last conference upon the additional Poll Bill.

And then the messengers withdrew.

Resolved, That this House do agree to a present conference

with the Lords, as desired.

And the messengers being called in again

;

Mr. Speaker acquainted them therewith.

Resolved, That the persons who managed the last conference

do manage this conference.

Ordered, That Mr. Finch be added to them.

The managers went to the conference accordingly ;

And being returned ;

Mr. Hampden reports from the conference. That the managers

had attended the Lords ; and that the Lord Huntingdon ma-

naged the conference ; and said. That the Lords insisted upon

their amendments : and gave their reasons for the same, as

foUoweth ; viz.

1. That it is the common course of Parliaments to pass expla-

natory Acts of any thing that has been omitted, or ill expressed,

in
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Reasons for in any other Act passed in the same session : and one of that
disaareeine .1 i • . 1

•

with the ^OJ"*- ^^'^^ passed in this present session.

Lords on g. That the House of Commons have, in this Bill, taken care
Amendments
to a Poll Bill of the Serjeants-Inn, and the Inns of Court and Chancery, that

1 ' they should be rated by their own Members ; and that, since

there is no comparison to be made between them and the Peers

of England, therefore the Peers ought to be rated by none but

those which are of their own House.

3. That the House of Peers, out of their extraordinary zeal

for the reducing of Ireland (the Poll Bill coming up so late to

them from the House of Commons, that they had not so much

time to deliberate upon every part of it as had been necessary, if

so pressing an occasion would have allowed it) did make this

omission : which for that reason ought not to turn to their

prejudice ; it being their undoubted right, which has been pre-

served in all former Poll Bills ; and particularly in the last,

which was passed in the 29th year of King Charles the Second ;

the proviso of that Bill being conceived in the same terms with

the proviso now offered.

A debate arising in the House thereupon ;

Resolved, That the debate be adjourned till to-morrow

morning.

28th May, 1689.— Resolved, That the adjourned debate,

upon the report from the conference touching the amendments

to the additional Poll Bill, be resumed to-morrow morning, the

first business.

29th May, 1689-— The adjourned debate, upon the report

from the conference with the Lords, touching the amendments

to the additional Poll Bill, was resumed.

And the question being put. That the House do agree with

the Lords therein ;

It passed in the negative, Nemhie contradicente.

Resolved,
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Resolved, That a message be sent to the Lords, to desire a Reasons for

free conference, upon the subject-matter of the amendments to
fjffifthe"^

the additional Poll Bill. Lords on

/-vi irri Ti/TTT 1
• iM-Tim -»;r

Amendments
(Jrclered, Ihat Mr. Hampden, senior, hu- John Irevor, Mr. to a Poll Bill,

Finch, be added to the persons that managed the last con-
'" ' ^'

ference.

30th May, 1689.—Ordered, That the Lord Eland do go up

to the Lords, to desire a free conference, upon the subject-matter

of the last conference.

The Lord Eland reports. That, he having been, according to

the order of the House, with the Lords, to desire a free con-

ference, the Lords do agree to a free conference, to-morrow

morning, at eleven of the clock.

.31st May, l689-—The managers, yesterday appointed, went

to the free conference with the Lords, upon the subject-matter

of the last conference : and being returned,

Sir Thomas Littleton reports, from the free conference, That

the managers appointed, had attended the same ; and, that the

Earl of Rochester, Earl of Huntingdon, and Bishop of Salisbury,

managed the same for the Lords : that the Commons urged

their reasons, why they did not agree with the Lords to add the

clause, by them proposed, to the additional Poll Bill ; viz.

That in this additional Poll Bill none but Commoners were

taxed ; and thence interred, that their Lordships had no colour

of reason to meddle in that Bill, to name Commissioners to tax

the Peers in a Bill that did not tax the Peers.

That there was no omission in the former Poll Bill, that was

passed and agreed to by the Lords, for want of nomination of

Commissioners to tax them : but, by consent of both Houses,

at passing of the other Bill, the nomination was left to the King

;

indeed so restrained, as the King was to name them out of the

Commissioners in the Aid Act : but that they were to tax all

the King's subjects, Lords and Commons : and their Lordships

Vol. HL 3 N passing
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Keasoiis for passing that Bill, the Commons did think they had concluded

wTtifthe"^ themselves in this matter ; and thought it hard their Lordships

Lords on should come in a subsequent Bill to supply a defect of a former
Amendments i i ^

to a Poll Bill, Bill.

' .^—' That the Lords said, They had passed the former Bill by

inadvertency, being desirous to give a quick dispatch, by reason

of the pressing occasions : and that they had divers precedents,

whereby they might name Commissioners ; but they over-

looked it in the former Bill, and thought it hard it should turn

to their prejudice.

That the Commons answered. That they did think, that if

there had been such an omission, that no Commissioners had

been named at all, the Commons would have consented that

their Lordships should have named Commissioners, rather than

their Lordships should not be taxed. But there were Com-

missioners before ; and the Commons thought it went a great

way to repeal the Act ; for the Commissioners that were named

in the former Poll Bill, might probably be entered upon their

office, and taxing the Lords ; or that they will do it if this

clause be not admitted : therefore, if these Commissioners, as

the law stands, and the Lords have consented, have authority

to tax them, the Commons thought it would be a repeal of

that law, at least pro tanto ; for their authority must cease

who have an authority by the former law.

That the Lords insisted much upon it, why the Commons
should deny them to name new Commissioners in this addi-

tional Poll Bill, though the Lords are not taxed by it ; having

given them a handle, by naming new Commissoners for the

Serjeant's Inn, Inns of Courts and Chancery.

That the Commons did very reasonably distinguish with

them in that matter ; for that, if the Lords had done no more

than the Commons, it might have borne a further debate, viz.

if they had pursued the method of the other Bill, that the

King
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King should name such of the Peers as he thought fit, to tax Reasons for

them : For why do they name Commissioners here ? There was no wfufthe
"^

naming by Lords or Commons ; that had been manifestly against Lords on

1TT11T1 1/^ !•• JO Amendments
the other bill, cut the Commons left it to the Kmg to appoint to a Poll Bill,

Commissioners of the Members of the several Serjeants Inn,
'

" ^ ^ -

Inns of Court and Chancery, as he should think fit : and they

name no particular persons, as the Lords did : and the reason

why the Commons did this was, because there is a pretended

kind of privilege, whereby they will deny other Commissioners

to enter into their jurisdictions ; and did so on the last Poll

Bill, because there were no Commissioners of them named.

And so, that this part of the tax might not be lost, the Bill

provided, that the King might name Commissioners of them-

selves : but they did not name new Commissioners. And that

upon the whole matter the Commons left it with their Lordships

to consider whether they will agree, or no.

A message from the Lords, by Sir Miles Cooke and Mr.

Methwyn.

Mr. Speaker, We are commanded by the Lords to acquaint

this House, That the Lords do desire a present free conference

in the Painted Chamber, upon the subject-matter of the last

free conference.

And then the messengers withdrew.

Resolved, That this House doth agree to a present free con-

ference, as the Lords do desire.

And the messengers being called in again, Mr. Speaker

acquainted them therewith.

Resolved, That the Members that managed the last free

conference do manage this free conference.

The managers went to the conference accordingly :

And being returned,

Sir Thomas Littleton reports, from the free conference. That

the managers appointed had attended the same : that the Earl

3 N 2 of
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Reasons for of Rochester managed it for the Lords ; and said, That he had

wfafthe'"^ reported, from the last free conference, the reasons given by
Lords on

^.j^g Commons, and their own, to their House: upon which.
Amendments '

to a Poll Bill, considering the same, their Lordships were come to a resolution

-r^ of adhering to their own amendments : and that the Earl of

Rochester gave this reason ; For that, he said, it did appear,

that, in former Bills, the Lords had a right of naming their

own Commissioners : and though they had omitted it out of

their zeal to give dispatch to the former Act, yet, he said,

afterwards, the Commons in this additional Bill, taking care

that other Commissioners should be now made than in the

other Bill, that handle, he said, they took to retrieve their right

;

as he thought they might do ; and that they had adhered to

the clause.

Resolved, That this House doth adhere to the Bill, without

the amendments proposed by the Lords.

Resolved, That the Committee be appointed, to consider of

the methods of proceeding between the two Houses upon con-

ferences in passing of Bills.

And it is referred to the Committee, to whom it was referred

to prepare reasons to be offered at a conference with the Lords

upon the additional Poll Bill.

Ordered, That Sir Robert Howard be added to the said Com-
mittee : and they are to meet this afternoon, at four of the clock,

in the Speaker's Chamber.

Resolved, That a message be now sent to the Lords, to ac-

quaint them that this House hath adhered to the additional Poll

Bill, without the amendments proposed by the Lords.

Ordered, That Sir Rowland Gwyn do go up to the Lords with

that message.
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Appendix, N° 10.—(p. 124.)

Extracts from the Journals. (Vol. x. p. 236.)

Coffee, Tea, and Chocolate Bill.

N° 10.

24th July, A MESSAGE from the Lords, by Sir Miles Lords

1689/ -^ Cooke and Mr. Methwyn

:

foTKlUn'
Mr. Speaker, The Lords have agreed to the Bill for collectinp" ^^^9' ^""^

' " ° collecting

the duty upon coffee, tea, and chocolate, at the Custom-house, Duties,

with some amendments, to which they desire the concurrence

of this House.

And the messengers being withdrawn
;

The said amendments were read ; and are as followeth :

1 Skin, 1. 26, for " twentieth of July," read " tenth of

" August."

At the end of the Bill, add Clause (X.)

" Provided always, and it is further enacted and declared, by

the authority aforesaid. That every merchant or other importer,

having paid the said duties and impositions in and by this Act

appointed to be paid for any of the said goods or merchandises

herein before made liable to the payment thereof, who shall,

within twelve months next after such his importation thereof,

again ship off and carry the same out of this Kingdom, or any

port thereof, to any paits beyond the seas, that such merchant,

or other importer, on such his exportation thereof, shall be

repaid the duties, so by him paid, by virtue of this Act, of so

much of the said goods and merchandises which he shall so

export or ship off"."

The
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:

K" 10.

Lords The first of the amendments being read a second time;

to a Bill, in And the question being put, That the House do agree with

collecting *^^^ Lords in the said amendment ;

P"*^'^^- It passed in the negative, Netnine contraclicente.

The second of the said amendments being read a second

time ;

And the question being put, That the House do agree with

the Lords in the said amendment

;

It passed in the negative, Nemine contradicentc.

Resolved, That a Committee be appointed to prepare reasons,

to be offered at a conference with the Lords, why this House

doth not agree with the Lords in the said amendments.

And it is referred to Sir Thomas Lee, &c. &c. &c. or any

three of them : and they are to meet this afternoon, at four of

the clock, in the Speaker's Chamber,

25th July.—Resolved, That the Committee appointed to pre-

pare reasons, to be offered at a conference with the Lords, why
this House doth not agree to the amendments proposed by the

Lords to the Bill, &c. do withdraw, and sit during the sitting of

the House.

Sir John Trevor reports from the Committee, appointed to

prepare reasons, to be offered at a conference with the Lords,

M'hy this House doth not agree with the Lords in the amend-

ments by them proposed to be made to the Bill, &c. That the

Committee had prepared the same accordingly ; and he read

them in his place, and afterwards delivered the same in at the

Clerk's table : where the same was read ; and agreed unto by

the House ; and are as followeth ; viz.

REASONS to be given to the Lords at a conference, against

their amendments to the Bill, &c.

1. The Commons have always taken it for their undoubted

privilege (of which they have ever been jealous and tender) that

in
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in all Aids given to the King by the Commons, the rate or tax Lords

ought not to be any way altered by the Lords. The amend-
jg ^ bjh ;„"

ment made by your Lordships, being in point of time, the Com- '^^9' .*^°''

mons hope your Lordships will not, at this time, renew a ques- Duties
.

tion concerning the method of granting Aids, which has formerly

in instances of like nature, occasioned great debates ; and which

may now beget many conferences, spend much time, and end in

great inconveniences.

2. This amendment, proposed by your Lordships, makes the

Bill incoherent : for both Houses having agreed that the for-

feitures should commence from the 20th of July, it will look

strange that the forfeitures should begin before the duty is

made payable.

3. Ships are now arriving daily with the commodities men-

tioned in the Bill ; which will be a loss to the King, by putting

the commencement of the Bill so far off.

4. As to the proviso which your Lordships have sent to the

Commons, the Commons do disagree to it ; and for that do refer

to their first i-eason ; the proviso being an alteration and lessening

of the grant made by the Commons. And the Commons do for

these reasons hope your Lordships will agree with them ; and

not revive old disputes.

Resolved, That a conference be desired with the Lords, upon

the subject-matter of the said amendments.

Ordered, That Mr. Pelham do go up to the Lords, to desire

the said conference.

Mr. Pelham acquaints the House, That he having, according

to their order, been up to the Lords to desire a conference ; they

do agree to a present conference, in the Painted Chamber.

Resolved, That the Committee, to whom it was referred to

prepare the reasons for the said conference, do manage the

conference.

Then
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Lords Then the managers went to the conference accordingly :

Amendments .

° ° -^

to a Bill, in And being returned ;

collMtii°e
^^'- Hampden reports, from the conference with the Lords,

^^^' ,
That the managers had attended the same, and dehvered their

reasons why this House doth not agree with the Lords in the

amendments to the said Bill.

27th July.—A message from the Lords, by Sir Miles Cooke

and Mr. Methwyn :

Mr. Speaker, The Lords desire a present conference with this

House, in the Painted Chamber, upon the subject-matter of the

amendments to the Bill, &c.

And the inessengers withdrew.

Resolved, That this House doth agree to a conference with

the Lords, as is desired.

And the messengers being called in again, Mr. Speaker ac-

quainted them therewith.

Resolved, That the Committee who managed the last con-

ference touching the said amendments, do manage this con-

ference.

And the managers went to the conference accordingly :

And being returned ;

Sir John Trevor reports, from the conference with the Lords,

That the managers appointed had attended ; and that the Duke
of Bolton and Earl of Rochester managed the conference on the

part of the Lords ; and that they said the Lords had agreed with

this House as to the matter of the first amendment by them pro-

posed, and waved their amendment : but that they insisted upon

adding the clause to the Bill ; and gave their reasons for the

same, as followeth :

REASONS
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N" 10.
REASONS to be given to the Commons, at a conference. Lords

Amendments
to a Bill, in

for the Lords insisting on their proviso to the Bill for

collectine the duties upon coffee, &c. '^^9i for
" ' collecting

Duties.

The Lords are much surprised at the assertion of the Com-
mons, That, in all Aids given to the King by the Commons, the

rates or tax ought not to be any way altered by the Lords ;

since they conceive it hath always been their undoubted right,

in case of any Aids given to the King, to lessen the rate or tax

granted by the Commons ; whereof several precedents might be

given, which, at the present, they are willing to forbear, that

they may not revive old disputes.

But as to the present proviso now offered by the Lords, their

Lordships are of opinion, this general point is not the case now

in difference ; it being neither an alteration, nor lessening of the

duty laid upon these commodities. For what is proposed to be

drawn back upon the exportation of them, cannot be said to

lessen the rates imposed upon them. It does indeed take away

so much from the King's income ; but adds much more to the

benefit of trade, of which the Lords conceive they are equal and

competent judges : and therefore they think they are very well

founded to insist on the proviso.

And that the Duke of Bolton said further. That he hoped a

good correspondence between the two Houses would be main-

tained ; for that they were Englishmen as well as the Commons.

Which report being read at the table ;

And the question being put. That the House do agree with the

Lords in the said amendment to add the said clause ;

It passed in the negative, Neniine contradicente

.

Resolved, That the Committee, who managed the said con-

ference, do prepare reasons to be offered at a free conference

Vol. III. 3 O with
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Lords with the Lords, why this House doth not agree with the Lords

toTBilT^in* ^" *^^^ amendment for adding the said clause.

1689, for Ordered, That Mr. Finch, &c. &c. &c. be added to the said
collecting

Duties. Committee : and that they do meet on Monday morning next,

at eight of the clock, in the Speaker's Chamber.
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Appendix, N° 11. (p. 125.)

Extractsfrom the Journals. (Vol. x. p. 645.)

Bill for an additional Act for appointing Commissioners to

state the Public Accounts, ^-c.

N°ii.
28th Jan. A MESSAGE from the Lords by Sir John Francklyn Lords

1691. ^ and Sir John Hoskyns

:

t^.t^^'
Mr. Speaker, the Lords have agreed to the Bill, intituled, '^9V ^""^

. .
appointing

" An additional Act for appointing and enabling Commis- Commis-

" sioners to examine, take, and state the Public Accounts of the Public

" Kingdom," with some amendments ; 'to which amendments ""^^'
.

they desire the concurrence of this House.

And then the messengers withdrew.

Then the House proceeded to take into consideration the

amendments made by the Lords to the Bill, intituled, An
Act, &c. &c. &c.

And the same being read, are as followeth, viz.

Press 1, line 31, after " Esquire " add " Sir Cyrill Wych,

Sir Philip Meadows, John Hampden, Esquire, and

Alexander Davenant, Esquire."
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Press 7j line 8, for " four " read " six,"

line 15, for " four" read " six."

Press 8, line 11, for " four" read " six."

line 20, for " four " read " six."

line 32, for " four" read " six."

Press 9j line 31, for " four" read " six."

And the said amendments being read a second time, one by

one, were, upon the question severally put thereupon, disagreed

unto by the House.

Ordered, That a Committee be appoint«d to prepare reasons

to be offered at a conference with the Lords touching the said

amendments.

And it is referred unto Mr. Harley, Sir Edward Seymour,

&c. &c. &c. to prepare the same. And they are to meet

to-morrow morning, at nine o'clock, in the Speaker's Chamber

;

and to sit during the sitting of the House.

29th January, I69I.—Mr. Herbert reports, that the Members

appointed had prepared reasons to be offered at a conference

with the Lords, touching the amendments made by their Lord-

ships to the additional Bill, &c. ; which reasons they had

directed him to report to the House ; and which he read in

his place ; and afterwards delivered in at the table : where the

same were read, and agreed unto by the House ; and are as

followeth, viz.

1. This Bill is for reviving the Act passed the last session,

in order to perfect the stating of the accounts ; in which the

Commissioners, named by the Commons, have already made a

considerable progress.

2. In all Acts that have ever passed for taking accounts of

public money, the Commissioners have been always named by

the Commons only ; and, in particular, in an Act passed the

19th
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19th Car. II. intituled, " An Act for taking the Accounts of Lords

*' the several Sums of Money therein mentioned ;" which Act („ ^q\\\ ,„

empowers the Commissioners therein named to take account not ^^^i, for

' ^ appointing

only of money granted by the Commons, but also other sums of Commis-

1 IT 1 1 1 1 1 A • sioners for

the public revenue: and although that Act requires an account Public

to be given to the King's Majesty, and to both Houses of Par-
^'^''°"''^'"

liament, yet all the Commissioners thereby constituted were

named solely by the Commons.

3. The Commons, by this Bill, appoint those, whom they

name Commissioners, to do that out of Parliament, which,

during the session of Parliament, is the proper work of the

House of Commons ; in whom, by the laws and customs of the

kingdom, the power of granting Supplies to the Crown is vested,

as an essential part of their constitution : and the taking and

examining the accounts thereof is of right in them also ; and they

being the representatives of all the Commons, no Commoner
can be named but by them.

4. The disposition, as well as granting money by Act of Par-

liament, hath ever been in the House of Commons : and these

amendments relating to this disposal of money to the Commis-

sioners, added by the amendments, do intrench upon that right.

And therefore the Commons, for these reasons, do disagree with

their Lordships, in all their Lordships amendments to the said

Bill.

Resolved, That a conference be desired with the Lords upon

the subject-matter of the amendments made by the Lords to the

said Bill.

Ordered, That Mr. Herbert do, upon Monday morning next,

go to the Lords, and desire the said conference.

1st February, I69I.—Mr. Herbert reports, that he having,

according to their order of Friday last, been with the Lords to

desire a conference upon the amendments made by their Lord-

ships
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ships to the Bill, intituled, An additional Act, &c. the Lords do

agree to a conference presently, in the Painted Chamber.

Ordered, That the Members, who prepared the reasons to be

offered at the said conference, do manage the said conference.

And the managers went to the conference accordingly.

And being returned

;

Mr. Herbert reported. That they had attended the conference ;

and given the reasons why this House doth not agree with the

Lords in the said amendments.

5th February, l69i.—A message from the Lords, by Sir Miles

Cooke and Sir James Astry ;

Mr. Speaker, the Lords do desire a conference with this

House this morning, at eleven of the clock, in the Painted

Chamber, upon the subject-matter of the last conference.

And then the messengers withdrew.

Resolved, That this House doth agree to a conference with

the Lords, as they desire.

And the messengers were called in again, and Mr. Speaker

acquainted them therewith.

Ordered, That the Members, who managed the last con-

ference, do manage this conference.

Then the managers appointed went to the conference.

And being returned

;

Sir Joseph Tredenham reports, That they had attended the

said conference : and that the Lord Rochester managed the

conference on the part of the Lords ; and acquainted them,

That the Lords had desired this conference, for the continuance

of the good correspondence between the two Houses : and that

the Lords were not satisfied with the reasons given by this

House, touching the amendments to the Bill, intituled. An
additional Act, &c. ; and that they do insist on all their amend-

pients to the Bill : and that, in answer to the reasons given by

this
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this House against the said amendments, the Lords gave the Lords

^ 11 • • Amendments
reasons foUowmg, viz. to a Bill, in

To the first and second reasons offered by the Commons, the ^^9V ('"

•> ' appointmg

Lords answer, That the Commissioners named by the Commons Commis-

. • 1 •
1

sioners for

havmg already made some progress m the statmg the accounts, Public

the naming of some ncM' ones can be of no prejudice to tlie __^_! .

perfecting that work ; the nature of taking and stating accounts

being such, that new men, being joined with others, may be very

capable of going on with the remainder of that work.

The Lords do agree, That, in the Act passed in the nine-

teenth of King Charles the Second, for taking accounts, the

Commissioners thereby constituted were named by the Com-
mons ; and the Lords did agree to it, both because they ap-

proved of the number and quality of the persons, and because,

they, being not Members of the House of Commons, might

always be sent for, at the pleasure of the Lords, to explain any

matters relating to those accounts. But the Lords having now

had experience by the last Act, which constituted no Commis-

sioners but only such as were of the House of Commons, that

their Lordships cannot have those Commissioners at any time

before them, to answer such questions, or explain such doubts,

as their Lordships may have occasion to inquire into— or even

to intimate such points, as seem to have been omitted, either

in the accounts, or the observations made thereupon—is one

very great reason why the Lords have found it necessary to

name such in this Bill, as their Lordships may, from time to

time, receive informations from ; without which, their Lord-

ships examining into the accounts will prove defective and

dilatory.

To the third and fourth reasons their Lordships reply. That

they are unwilling to enter into a dispute with the Commons,

what is the proper work of either House, in relation to the

granting Supplies to the Crown, or taking or examining the

accounts
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Lords accounts thereof; because they would avoid any controversies
Amendments

i- 1 1 • 1 • , , tt r
to a Bill, in ot that kuid With the House or Commons, especially at this

time ; having by experience found that such debates have fre-

quently been attended with ill consequences to the public. But

upon this occasion their Lordships conceive it is very plain,

that, since this Bill provides that the accounts shall be laid be-

fore the Lords, it must be likewise owned that it is the proper

work of this House to examine them ; and by no means can

their Lordships acquiesce in the reason given by the House of

Commons, that, they being the representatives of all the Com-
mons, no Commoner can be named but by them ; because that

would, by the same parity of reason, deprive their Lordships

of the power of assigning counsel to any man impeached by

the House of Commons, which in cases of misdemeanor they

have always done : and, by the late Bill for regulating trials in

cases of treasons, it was agreed by both Houses, that counsel

should be allowed in cases of treason, even upon impeachments

;

which counsel must have been assigned by the Lords, and out

of Commoners.

Lastly, the House of Lords fcannot allow the disposition, as

well as granting of money by Act of Parliament, to have been

solely in the House of Commons ; and much less can their

Lordships consent that the Lords have not always had a right

of naming any persons to be employed in the public service by

Act of Parliament, and assigning them such salary for their

pains, out of the Exchequer, as should be agreed on in that

Act of Parliament : and for these reasons, their Lordships do

insist on all their amendments to the said Bill.

And, after consideration had of the said report.

It was resolved, That this House doth insist upon their dis-

agreement with the Lords in the amendments to the said Bill.

Resolved, That a free conference be desired with the Lords

upon the subject-matter of the last conference.

Ordered,
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Ordered, That the Members who managed the said conference, Lords

do meet this afternoon, at four o'clock, in the Speaker's Chamber, to a Bill, in

and prepare for the said conference.
appoVnting

Commis-

6th February, iSpi-— Ordered, That Sir Joseph Tredenham Public

do go to the Lords, and desire a free conference with the Lords, ^''^°""^^'
.

upon the subject-matter of the last conference.

Sir Joseph Tredenham reports. That he having, according to

order, been at the Lords, to desire a free conference upon the

subject-matter of the last conference, the Lords do agree to a

free conference accordingly ; and appoint the same upon Monday
morning next, at twelve o'clock, in the Painted Chamber.

8th February.—Then the managers appointed went to the free

conference, desired on Saturday last, with the Lords, upon the

subject-matter of the last conference.

And being returned ;

Sir Joseph Tredenham reports. That they had attended the

said free conference, according to the order of the House, and

acquainted the Lords, that this House had insisted on their dis-

agreeing with their Lordships in the amendments to the Bill for

appointing and enabling Commissioners to examine, take, and

state the public accounts of the kingdom.

10th February.—A message from the Lords by Sir John

Franklyn and Sir Robert Legard :

Mr. Speaker, The Lords do desire a free conference with this

House, this day at one o'clock, in the Painted Chamber, upon

the subject-matter of the last free conference.

And then the messengers withdrew.

Resolved, That this House do agree to a free conference with

the Lords, as they do desire.

And the messengers were called in again, and Mr. Speaker

acquainted them therewith.

Vol. in. 3 P Then
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Then the managers appointed went to a free conference with

the Lords.

And being returned

;

Sir Edward Seymour reports, That the managers had attended

the free conference ; and that the Lord Rochester managed the

same on the part of the Lords, and brought the Bill, and read

the title of it, for appointing and enabling Commissioners to

examine, take, and state the public accounts of the kingdom
;

and acquainted them, That the reasons given at the last con-

ference had been reported to the Lords, and that they had had

due consideration of them ; but that, notwithstanding, they

did not depart from their amendments to the Bill, but did

adhere to their amendments : and delivered the Bill and amend-

ments back again. And the same were brought up to the

table.

Ordered, That a report of the two last free conferences be

made to the House upon Saturday morning next.

13th February.— Sir Joseph Tredenham, according to the

order of the day, reports the two last free conferences with the

Lords as followeth, viz.

That the conference was begun by the managers for the Com-

mons ; who acquainted their Lordships, that the Commons had

desired this free conference, to preserve that good correspondence

which had hitherto continued between the two Houses.

That they had solemnly and deliberately considered their

Lordships amendments to a Bill from the Commons, intituled.

An Act, &c. and the reasons which induced their Lordships to

insist on those amendments, but had not found them sufficient

to convince them ; and they still disagree with the Lords in

those amendments, and insist on that disagreement.

That the particular knowledge the Commons had of the Com-
missioners named in the Bill, recommended them to their

nomination ; and the progress those Commissioners have already

made
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made in stating tliose accounts, has justified the Commons good Lords

opinion of their abihties and integrity.
to'!^ Ml^Tn^

That to add new Commissioners must of necessity delay the *^9'' *^°'"

.
appointing

perfecting this work, and would hazard the rendering the Bill Commis-

(which continues only for a year) ineffectual. For the Com- pubUc

missioners proposed in their Lordships amendments will find
^'^'^"""^s.

_

themselves by their oath, and to answer their Lordships ex-

pectations, obliged to inform themselves as well of what hath

already undergone the scrutiny of the present Commissioners,

as in those particulars which shall hereafter become the subject

of their inquiry : and that such retrospect cannot be consistent

with the dispatch the Bill requires.

That in answer to their Lordships argument, derived from

the quality of the Commissioners named in the Bill, it was

demanded, Whether their Lordships could have any assurance

that the Commissioners they proposed will not be elected in the

vacancy of this, nor in any succeeding Parliament, wherein

these accounts may be required ? Should that happen, their

Lordships amendments would not be useful to attaining the

end intended.

That the Commons could not determine how far the quality

of the Commissioners named in the Act of accounts, made in

19 Car. IL prevailed with their Lordships in agreeing thereto

:

there was, indeed, no Member of the Commons of that

Committee which met at Brooke House with great reputation ;

but how little they effected, how soon they were dissolved,

and how the fruits of their labours became abortive, is fresh

in memory.

That from thenceforth the Commons with better success,

reposed trusts of this nature in their own Members. Of such

were the Committee for disbanding the army, constituted

31 Car. n. ; such are the Commissioners in the Act whereunto

3 p 2 this
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this Bill relates. It might with as good logic be argued, that

their Lordships agreed to those last recited Acts—because the

Commissioners therein named were then Members of the House

of Commons—as that their Lordships were induced to an

agreement with the Commons in the nomination of the Com-
missioners of Brooke House, because they were not of the

House of Commons. But, from this variety in the precedents,

it may be more reasonably inferred that their Lordships have

from time to time agreed to the Commissioners named by the

Commons, without respect to their quality, and because the

right of such nomination is in the Commons only.

That the nieasures by which both Houses are to govern them-

selves are derived either from precedent or reason. Their

Lordships had not offered any precedent in justification of

insisting on these amendments. If there be any force in the

argument their Lordships derive from the clause in this Bill,

which provides. That the accounts shall be laid before the King,

and both Houses of Parliament—it extends as well to vest a

right in their Majesties to nominate such Commissioners, as in

their Lordships ; for it equally relates to both.

That the title and design of the Bill is to appoint Commis-

sioners to examine, take, and state the public accounts of the

kingdom ; which, during the session of Parliament, is the proper

work of the House of Commons : and no inference can be more

natural than that it is in the Commons only to name Commis-

sioners for the exercise of that authority, which is an essential

part of their constitution.

That they desired to know the end their Lordships would

propose to themselves by such inquir3^ Should any misap-

plication of money, or default of distribution, appear in these

accounts, their Lordships cannot take cognizance thereof

originally ; nor otherwise, even in their judicial capacity, than

at
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at the complaint of the Commons : should a failure or want of Lords

• • .•.1T1 1 n ^
Ameiidinents

money appear, it is not in the Lords to redress it ; tor the grant to a Bill,

of all Aids is in the Commons only. '^^'•' !""
J appointing

That such an inquiry can only be of use to the Commons, to Commis-

, . ,. CI 1- -11 •
sioners for

direct their future Supplies : and herein the last commission Public

proved useful this session, the Commons supplying the defects J^I21,_1_

of the fund upon the expenses in the Excise. If there be a

redundanc}^ the Commons only can apply it to the charge of

the ensuing year ; if there be discovered misapplications or

undue preferences, the Commons only can frame the accusations,

and lay them before their Lordships for judgment.

That the managers added, that, though this Bill be thought

so useful at this time as cannot be sufficiently expressed, yet

nothing can be of greater importance to the public, than the

maintaining the just and distinct rights and privileges, which

each state of this kingdom enjoys, according to our constitution.

The Lords have many high privileges to recommend their

Lordships to the favour of their Prince, and to support their

figure in the government ; but tlie Commons have little besides

this one of giving money and granting Aids. This is their

undoubted and inherent right ; and therefore every thing that

intrenches on that the Commons may be allowed to be ex-

tremely jealous of.

That the liberty of naming Commissioners to take account

of the public money is a necessary dependance of this right, is

evident. Their Lordships will consider that, when any Aids

are given, the Commons only do judge of the necessities of

the Crown ; which cannot otherwise be made manifest to them,

than by inquiring how the money which hath been granted,

and the revenue of the Crown, have been expended and applied.

If the several branches of the public revenues are rightly con-

sidered, it will be found there is some particular use to which

they were originally assigned ; there are some necessary charges

incumbent
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to a Bill, in which those bupplies are to defray ; there is no fund set aside

appointing
^^^' Contingencies, no provision made for casual and incident

Commis- charpres, but all extraordinary expenses require an extraordinary
sioners for '^ ^ i i j

Public supply. And when the Commons do think fit to erect such a
Accounts. ... 1-1 •

r- •

>
V ' commission, the expense made in the execution or it must,

soon or late, be drawn from the purse of the people : and

since the burthen must inevitably light upon their shoulders,

they only can be judges of the weight which is fit to be im-

posed, and to assign the quantum of the charge, which in this

case is proportionable to the number of the Commissioners.

So that this doth not only relate to this undoubted right of the

Commons, but doth finally end in raising of money itself; which

being a privilege derived to them from their ancestors, and con-

tinued by the uninterrupted practice of all ages, it is a right the

Commons cannot depart from, but must for ever assert, support,

and maintain.

For although the Lords, in the preamble of the third reason,

seem to wave the dispute, yet having in their last reason dis-

allowed the right of the Commons, in granting, limiting, and

disposing public Aids, the Commons think it of the highest

concern that this affair, being the main hinge of the controversy,

should be cleared and settled.

That the ancient manner of giving Aids was by indenture, to

which conditions were sometimes annexed : the Lords only gave

their consent, without making any alteration. , And this was the

continued practice until the latter end of Henry the Fifth, and

in some instances until Henry the Seventh.

That in the famous record, called " The Indempnity of the

Lords and Commons," settled by the King, Lords and Com-

mons, on a most solemn debate in 9 Hen. IV. it is declared.

That all Grants and Aids are made by the Commons, and only

assented to by the Lords.

That
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That the modern practice is, to omit the Lords out of the Lords

, .
,

.
, ,

. Amendments
grantmg, and nammg them parties only to the enactuig clause to a Bill, in

of Aids granted to the Crown : to which their Lordships have
appoVnttng

always concurred ; and, on conferences, departed from their t'ommis-
•'

. . . .
sioners for

attempts of minute alterations in Acts relating thereunto. Public

That if then all Aids be by the grant of the Commons, it

follows that the limitation, disposition, and manner of account,

must likewise belong only to them.

And that although the account, then stated, was ordered, by

the 19 Car. IL and the Act to which this Bill relates, to be

brought before their Majesties and both Houses of Parliament,

this was a voluntary Act, and no concession of the Commons : for

when their Lordships insisted upon it, as of right, in 31 Car. IL

it was denied ; and their Lordships after several conferences

thereupon withdrew their amendments to that Bill.

That the Lords, who appeared as managers, and spoke at this

conference, were the Earl of Devonshire, the Earl of Nottingham,

and the Earl of Rochester,

That the substance of what was delivered by the Lords was

to this effect

:

That their Lordships are willing, at all times, to meet with

the Commons at conferences, and free conferences, with an

equal desire to continue a good correspondence between both

Houses ; and have often condescended in some things, rather

than to go on with further debates : for though conferences are

the best way of reconciling any difference between the two

Houses, yet they are marks to the world that there is such

a difterence ; and the Lords, even in this case, would have

condescended to depart from their amendments, if they had

not judged them to be of such consequence that they could not

do it.

That they took notice, that it hath been said that debates of

this kind ought to be governed either upon reason or precedent

;

and they would endeavour to proceed upon both.

That,



480 APPENDIX TO THE THIRD VOLUME

:

N" 11.

Lords
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1691, tor

appointing

Commis-
sioners for

Public

Accounts.

That, in the Act 31 Car. II. for disbanding the army, there

was no direction to give any account to either House ; and in

the Act in the year 1677, for the building of ships, there was

no accounts to be given to the House of Lords ; so that these

precedents, which the gentlemen of the House of Commons
insisted upon, are not very applicable in the matter of debate

;

for in the last Act, and the Bill now depending, there is a clause,

that an account shall be given to both Houses.

That the Lords had experienced, by the last Act, that the

inquiries their Lordships are directed to take by this Act are

defective and dilatory, for want of Commissioners that can

attend them, and are able to explain such things as they may
have occasion to inquire into : and it cannot be imagined that

ever they can have that satisfaction by writing to them, which

they may arrive at by personal examination.

That it is very true, that, in the Act of 19 Car. 11. for taking

the public accounts, there were no Commissioners named by the

Lords ; but it is as true, those Commissioners were not Members

of the House of Commons : and they had no reason to disagree

in that matter, because this objection did not lie against them.

That their Lordships declined all arguments concerning the

Rights of the Commons, in granting, limiting, and disposing of

public Aids, and therefore forbore to answer any arguments of

that kind ; for that the business now depending relates only to

the taking accounts, and directing such part of the revenue, as

is not appropriated, to the payment of salaries to such persons

as are employed therein : which their Lordships take to be quite

another thing.

That the Commons urged it with great weight, " If their

" Lordships could show no precedent for doing this." But if

there be any such precedents, their Lordships did hope the

Commons would allow them for reasons : for it is not to be

supposed these precedents were made without reasons.

That
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N°ii.
That the Commons insist they are the representatives of all Lords

the Commons of England ; and that the Lords can name no toTnilT^"^

Commoner or Commissioner, nor appoint money to such persons ^^^\' *.'"'

' ^ -' r appointing

for these services. It appears by the Journals of the Lords (and Commis-

it is to be supposed in those of the Commons likewise) that in Public

the Poll Bill, August 1660, the Lords named Commissioners for
'''"'°""^^-

.

the Cinque Ports, and expunged some in Kent and Sussex ; to

all which the Commons agreed. In an Act 31 Car. II. for dis-

banding the forces, the Lords added Bennet Lord Sherrard, and

the Commons agreed.

That in an Act made 12 Car. II. for speedy disbanding the

army, the Lords named Commissioners that were Peers, who

were to be joined with Commissioners named by the Commons

;

and afterwards, in an additional Act for disbanding the remainder

of the army, John Walker was added a Commissioner b}^ the

House of Lords, and his salary was twenty shillings per diem :

which last precedent comes directly up to be a precedent in

point ; only in the amendments now offered there are four who

are to have 500/. per annum each, and he was one who had

36.5/. per annum.

That it was insinuated by some of the gentlemen of the House

of Commons, That the end their Lordships could propose to

themselves by such an inquiry must be either to discover what

offences have been committed in the misapplication, or whether

there be a failure of the money for the ends for which it was

intended ; and that to neither of these their Lordships inquiry

can be of use : for as to the punishment, it must be by impeach-

ment ; and if there be any want of money the Lords cannot

come at it. This their Lordships look on as an objection to the

clause itself, but not to their naming Commissioners to satisfy

their Lordships in relation to the accounts.—That there are

other uses may be made of these accounts. The Lords may
have leisure to inquire into these accounts, whilst the Commons

Vol. III. 3 Q are
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1691, for

appointing

Commis-
sioners for

Lords are emploved on other weighty occasions : and the Lords may
Amendments ^.^, . „.., . .^^"^
to a Bill, in take notice (for there is an account or it m the printed Votes,

hcensed by the Speaker) that the Commons have not made so

great a progress in those accounts as their Lordships have done

:

Public and, should the Lords discover miscarriages, they may order

^— a prosecution of them in the Exchequer, lay them before the

House of Commons, or represent the matter to the King,

That there are some precedents in Richard II.'s time : and it

seems to be implied in the precedents quoted in the year 1677,

about the Act for building thirty ships, that the House of Com-

mons have not, of themselves, a right to take these accounts.

For the dispute then vi'as not about the Commissioners, but the

la} ing the accounts before the Commons alone ; for, had they

power to call for them theirselves, an Act would not have been

necessary : and the precedent of the Lords receding at that time,

ought not to be reckoned to their disadvantage ; because from

their suspending their privileges at that time, which they did

with a protestation, and from the thirty ships that were built

thereupon, it is that we sit here in safety.

That in that dispute it was acknowledged, that it was the inhe-

rent right of the Lords to call for the accounts : so that it is no

extraordinary thing that the Commons have now done ; for this

Bill gives the Lords and Commons an equal right to call for the

accounts. And since the Commons cannot call for these accounts

so well as by this Bill, wherein they have named persons under

their own jurisdiction, as members of your House ; it is but rea-

sonable they likewise should name such Commissioners as they

may have authority to call upon : for the Commons will hardly

allow them authority to send for the Members of the House of

Commons.

On the whole, since the Bill had allowed their Lordships to

take the accounts, their Lordships desired to know what reason

there could be why they should not be allowed the proper

methods of coming at these accounts ?

That
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That the managers foi' the Commons, by way of reply, said, Lords

That the precedents in I66O, 31 Car. II. and additional Bill t^^TEST
in 12 Car. II. were no grounds for their Lordships insisting: to ^^9V ^°^

"
.

appointing

add and appoint Commoners : because in those the Lords had Connmis-

the Consent of the Commoners, signified to their Lordships by Public

their representatives in parliament. But the Lords have no right
^'^'^°""^'

.

to impose an office or burden upon any Commoner without their

own consent : and, in the course of the legislature, the Lords

have no means to know, neither hath a Commoner any way to

signify, his consent or dissent, but by his representatives in Par-

liament. To insist to appoint Commoners, after their dissent is

signified in the proper parliamentary way, is to insist upon a

right of appointing Commoners, and imposing a burden upon

them, without their consents ; which their Lordships never pre-

tended to, no more than the Commons to nominate and appoint

Peers in any Commissions.

That in the Aid given 2° of their Majesties reign, the Lord

Durseley was inserted a Commissioner. In case the Lords had

not signified his dissent he had been a Commissioner : and yet

that Mould not have been a precedent of the Commons right of

appointing a Peer to be a Commissioner, and insisting upon it.

But the Lords by amendment left him out ; and the Commons

agreed to the amendment, though in a Money Bill ; conceiving

they had no right to insist upon naming a Peer without the con-

sent of the Peers, who only can bind their own Members : neither

can the Peers pretend to a larger right over the Commons.

That their Lordships in their reasons say, That if they may

not nominate Commoners Commissioners, by parity of reason

they may be depri\ed of assigning counsel upon impeachments

for misdemeanor, and in cases of high treason, where matter of

law appears

:

That the Commons conceive this is not a natural consequence.

For, in cases of impeachment, they act in their judicial capacity;

3 Q 2 and
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:

NMi.
Lords and the law g-ives the party accused a right to have counsel : and
Amendments , . _ , ,

. •
i i

to a Bill, in their Lordships assign counsel, when the party cannot get coun-

sel to assist him ; and the law enables their Lordships to do it.

But there is no law which entitles them to nominate Commis-

sioners for passing accounts.

That their Lordships alleged, That, in the Bill for regula-

ting the trial of treason, both Houses agreed that their Lord-

ships might assign counsel in cases of impeachment for high

treason.

That the Bill not passing, that cannot be urged as a pre-

cedent.

That as the Lords cannot supply the want, that being the act

of the Commons—nor punish the misapplication, till complaint

is made by the Commons—so neither can their Lordships ac-

quaint the Commons at a conference that there hath been a mis-

application of the money : because that were giving judgment

before the matter came judicially before them.

That the Lords cannot punish a Commoner, except for breach

of their privilege, without an information made by the Commons.

That since no fruit can be had by their Lordships inquiry,

M'hy should they nominate Commissioners, not being their re-

presentatives ?

And that to insist upon it at this time is most unseasonable,

when the Commons, for the support of the government, lie

under the heavy burden of so many taxes : which weight will

be much Increased by being denied the satisfaction of knowing

how their money is disposed of, and having those skreened from

justice who misapplied the same ; which must necessarily happen

by denying to agree with the Commons.

That in answer to what was said by their Lordships, That, in

case of the building of the thirty ships, it was admitted their

Lordships had a right to take the account—it was admitted with

this distinction, that, as to the stating and examining the

accounts,
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accounts, it belonged only to the Commons ; but that the Lords Lords

, . , , .
I,

, .,..,.., Amendments
claimed the cognizance or the accounts, in their judicial capa- to a Bill, in

city, for their information in cases of misdemeanor. \ ^V /5""

J ' appoiiiting

That as to the question which their Lordships ask. To what Commis-
sioners for

end are these accounts to be laid before them ? to which there Public

seems some difficulty to make an answer—the Commons cannot > ^—

-

but observe from thence that their Lordships right to demand to

have those accounts is not very clear ; for it is a strange kind of

right, for which it is hard to give a reason.

Upon consideration whereof it was resolved. That this House

doth adhere to their disagreeing with the Lords to the amend-

ments made by the Lords to the Bill, intituled, An additional

Act, &c. &c. : and that this House doth adhere to the Bill, as

it was sent up from this House.
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Appendix, N° 12. (p. 129.)

Extracts from the Journals.—(Vol. xiii. p. 318.)

Bill for Aid by forfeited Estates.

N* 12.

Lords 8th April, A MESSAGE from the Lords, by Mr. Baron

toTBnUn' 1700. ^^ Povvys, and Mr. * Baron Hatsell

:

1700, reiat- Mr. Speaker,
ing to the '

Sale of Irish The Lords have agreed to the Bill, intituled, " An Act for

Estates.
" granting an Aid to his Majesty, by Sale of the forfeited and

" other Estates and Interests in Ireland, and by a Land Tax
" in England, for the several purposes therein mentioned ;" with

some amendments : to which they desire the concurrence of this

House.

And then the messengers withdrew.

The House proceeded to take the said amendments into con^

sideration : and the same were read ; and are as follow, viz.

Press 3, 1. 23, after " notwithstanding " add the proviso

marked A.

At the end of the rider which comes in after the word
" made," in the last line of the 42d press, insert the clauses

marked B and C.

Press 100, 1. 12, leave out from " term " to " and " in the

8th line of the 101st press.

Clause A.—" Provided, that nothing in this Act shall be

" construed to vest in the said trustees any other powers, inte-

" rests,

* Sir Henry Hatsell was appointed ber 1697, and was removed by Queen

a Baron of the Court of Exchequer Anne on ad June 1792.

by King William, on the 25th Novem-
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" rests, or estates, as to estates in tail, of any of the forfeitures Lords

" in Ireland by this Act vested in them, than the King has, or toTBil™**!!!^

" may have, at any time before the last day of Trinity term, |',°°'[^'.u

" 1700." Sale of Irish

, II- 111 forfeited

Clause B.—" Provided always, and be it enacted by the Estates.

" authority aforesaid, that no grant of any manors, lands, or

" tenements, sum or sums of money, to any person or persons

" in this Act before mentioned, shall take any effect, or vest any

" estate or interest in any of the said persons, until the King's most

" excellent Majesty shall by his letters patents, under the Great

" Seal of Ireland, grant such manors, lands, or tenements, sum
" or sums of money, to such person or persons, and for such

" estate and interest, as are hereinbefore particularly named or

" mentioned."

Clause C.—" Provided always, that nothing in this Act shall

" be construed to confirm the outlawry of any person who was

" not outlawed till after his death."

The first amendment being read a second time ;

And the question being put. That the House do agree with

the Lords in the said amendment

;

It passed in the negative, Nemine contradicente.

The second amendment being read a second time

;

And the question being put. That the House do agree with

the Lords in the said amendment

;

It passed in the negative, Nemine contradicente.

The third amendment being read a second time ;

And the question being put, That the House do agree with

the Lords in the said amendment

;

It passed in the negative, Nemine contradicente.

Resolved, That a conference be desired with the Lords upon

the subject-matter of the said amendments.

Ordered, That a Committee be appointed to draw up reasons,

to be offered to the Lords at the said conference.

And
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Lords And it is referred to Mr. Harley, Sir Richard Onslow, &c.

to a Bill, in &c. &c. and they are to withdraw into the Speaker's Chamber,

\Itms to'the
^^^ make their report with all convenient speed.

Sale of Irish gjj. Edward Seymour reported from the said Committee, That
torteited •^

Estates. they had drawn up reasons, to be offered at the said conference

;

which they had directed him to report to the House ; which he

read in his place ; and afterwards delivered in at the Clerk's

table : where the same were read, and agreed unto by the House

;

and are as follow ; viz.

The Commons cannot agree to the amendments made by your

Lordships to this Bill ; for that all Aids and Supplies granted to

his Majesty in Parliament are the sole and entire gift of the

Commons : and as all Bills for the granting such Aids and Sup-

plies begin M'ith the Commons, so it is the undoubted and sole

right of the Commons to direct, limit, and appoint, in such Bills,

the ends and purposes, considerations, limitations, and qualifica-

tions of such grants ; which ought not to be changed or altered

by your Lordships.

This is well known to be such a fundamental rio-ht of theo

Commons, that to give reasons for it has been esteemed by our

ancestors to be a weakening of that right.

The Commons therefore leave the Bill, and the amendments,

with your Lordships ; together with the ill consequences that

may attend the not passing this Bill.

Ordered, That the Lord Marquis of Hartington do go to the

Lords, and desire the said conference.

9th April.—The Lord Marquis of Hartington reported to the

House, That he having, according to their order, been at the

Lords, to desire a conference upon the subject-matter of the

amendments made by their Lordships to the Bill, intituled.

An Act, &c. the Lords do agree to a conference, and appoint the

same presently in the Painted Chamber.

Ordered,



Interference of the Lords in Matters of Supply. 489
N° 13.

Ordered, That the Committee who drew up the reasons for Lords

1 r Amendments
the said conference do manage the conterence. to a Bill, in

And the managers went to the conference ; iJt°n°g to^ihe

And being returned ;
forfeited'"^''

Sir Edward Seymour reported the conference ; and that they Estates
.

^

had given the Lords the reasons for disagreeing to their Lord-

ships amendments ; and left the Bill and amendments with the

Lords.

10th April.— A message from the Lords, by Mr. Meredith

and Sir Richard Holford :

Mr. Speaker,

The Lords do desire a present conference with this House,

in the Painted Chamber, upon the subject-matter of the last

conference.

And then the messengers withdrew.

Resolved, That the House doth agree to a conference, as the

Lords do desire.

And the messengers were called in again, and Mr. Speaker

acquainted them therewith.

Ordered, That the Members who managed the last conference

do manage this conference.

And the managers went to the conference :

And being returned ;

Sir Edward Seymour reported. That those, who the House were

pleased to command, had met the Lords at the conference ; and

that it was managed, on the part of the Lords, by the Lord Presi-

dent, who was pleased to open the conference in this manner

:

Gentlemen of the House of Commons,

I shall not trouble you with any reasons to introduce this

conference. The reasons that relate to the differences between

us are contained in a paper ; and I hope they are proposed in

Vol. in. 3 R that
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N" 12.

Lords that manner, as will tend always to the maintainino- a good
Amendments

, , i • i •

to a Bill, in Correspondence between the two Houses : which paper is as

Sto^the followeth, viz.

Sale of Irish Xhe Lords do insist on their amendments to the Bill for,
forfeited

Estates. &C. &C. &C.

Because the reasons given by the Commons, against their

Lordships amendments, do no ways relate to the matter con-

tained in the said amendments.

Because, though there be nothing in the said amendments

relating t o Aids and Supplies granted to his Majesty in Parlia-

ment, yet the Commons have thought fit to take occasion there-

upon to assert a claim to their sole and entire right, not only of

the granting all Aids in Parliament, but that such Aids are to

be raised by such methods, and with such provisions, as the

Commons only think proper. If the said assertions were exactly

true, which their Lordships cannot allow, yet it could not with

good reason follow from thence that the Lords may not alter or

leave out, according to their amendments, when the saving the

estates of innocent persons, and of such as have been outlawed

after their death, makes such amendments necessary.

And the Lords think it unreasonable and unjust to vest in the

trustees any greater or other estate than was in the forfeiting

person, or than the King may legally have ; since thereby not

only many innocent persons, who come in by descent or pur-

chase, or other valuable considerations, might suffer equally as

criminals ; but it is possible that men, who with the utmost

hazard of their lives have been defending the government, may
forfeit as traitors : and they cannot apprehend that by any law

of this land, or by any rule of reason or justice, any person ought

to be outlawed after his death ; since it is condemning a man

unheard, and allowing him no opportunity of making his inno-

cence appear.

The
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N° 12.
• The Lords admit the resumption of the forfeited estates in Lords

Ireland to be a thing necessary, by reason of the great debt
^">endrnents

due to the army, and others, M'hich they earnestly desire to see i7oo, re-

discharged ; and are therefore very willing and desirous to give Sale of Irish

their consents to any reasonable Bill the Commons shall send Estate!

them up to that purpose. But the Lords can by no means con- '

' '

sent that the Commons shall take upon them to dispose of any

of the said forfeitures to any private persons ; it being the sole •

and undoubted right of the Crown to be the distributor of all

bounties ; and being contrary to all the laws and course of Par-

Uaments to give Aids, Supplies, or Grants to any but the King

only : and as the contrary practice is totally new and unprece-

dented, so in process of time it may become of the^last ill

consequence to the public.

The Lords cannot agree to the clauses that create an inca-

pacity in the Commissioners or Managers of the Excise for

sitting in this Parliament : because the qualification of Members

to serve in Parliament is a thing, if proper to be meddled with

at all, that hath been thought fit by the Commons to be in a

Bill by itself: and the joining together in a Money Bill things

so totally foreign to the methods of raising money, and to the

quantity or qualification of the sums to be raised, is wholly

destructive of the freedom of debates, dangerous to the privi-

leges of the Lords, and to the prerogative of the Crown : for

by this means things of the last ill consequence to the nation

may be brought into Money Bills, and yet neither the Lords

nor the Crown be able to give their negative to them, without

hazarding the public peace and security : and it seems a great

hardship to the counties and places, who chose such Members,

to deprive them of their service, since they knew them to be

Commissioners of Excise at the time they chose them ; and

since the Commons admit them to be proper persons to serve

either in Excise or Parliament, though not at the same time.

3 H 2 So



492 APPENDIX TO THE THIRD VOLUME

:

N° 12.

Lords So that there seems to be no other reason of distinguishing
Amendments ^ r^ • • i i

• n i r*-

to a Bill, in these Commissioners but what is common to all other omcers

M°n°' to tlie
^^ *^^^ Crown ; and the question, whether such an alteration

Sale of Irish ^^av be convenient, must needs be a doubt with the Lords,
forfeited

•'

i i i i

Instates. since the Commons have not been able, this very session, to

satisfy themselves with the Bill, and the considerations they

have entertained upon that subject.

The Lords do seriously consider the dangers and inconveni-

ences that are likely to happen by the loss of this Bill, and by

the difference betwixt the two Houses ; and are heartily sorry

for them, and desirous to avoid them by all the means they

can: as does manifestly appear by their having complied, and

overlooked the irregularities of Bills of the like nature ; and at

the same time by entering in their books, to be seen by every

body, their just sense of the wrong, and their resolution of

asserting that fundamental right, of the exercise of which there

are many precedents extant in their books. But since they find

that such their kind intentions of maintaining a good corres-

pondence with the Commons, have had no other effect but to

introduce greater impositions upon them, and such as will cer-

tainly prove destructive of the ancient and excellent constitution

of our government— since the Lords have no objection to the

resumption, nor no design to invade the least right of the Com-

mons, but only to defend their own, that they may transmit

the government and their own rights and privileges to their

posterity, in the same state and condition that they were derived

down to them from their ancestors—they think themselves

wholly discharged from being in the least accessary to any such

dangers or inconveniences ; and conceive they are sufficiently

justified before God and man, in withstanding such innovations

and invasions upon our constitution and our laws, as must neces-

sarily prove the destruction of them.

Resolved,
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Resolved, Nemine contradicente. That this House doth insist upon Lords

their disagreement with the Lords in the said amendments. Amendnients
"- to a Dill, III

Resolved, That a free conference be desired with the Lords ^7°°' '^^-

1 1 • /> 1 r-
lating to the

upon the subject-matter or the two last conferences. Sale of Irish

Ordered, That Mr. Boyle do go to the Lords, and desire the EstS^
said free conference. '

' '

Mr. Boyle reported to the House, That he having, according

to' order, been at the Lords to desire a free conference, the

Lords do agree to a free conference accordingly ; and do appoint

the same presently in the Painted Chamber.

Ordered, That the Members who managed the two last con-

ferences do manage the free conference.

And the managers went to the conference

;

And being returned

;

Sir Edward Seymour reported. That they had met the Lords

at the free conference, and discharged the commands of the

House thereat, and left the Bill and amendments with the

Lords.

A message from the Lords, by Mr. Meredith and Sir Richard

Holford

:

Mr. Speaker,

The Lords have agreed to the Bill, intituled, An Act, &c.

&c. &c. without any amendments.

And then the messengers withdrew.

11th April.—Sir Edward Seymour acquainted the House

with what he had insisted upon at the free conference yesterday

with the Lords, upon the subject-matter of the amendments

made by the Lords to the Bill, intituled. An Act, &c. and moved

that the same might be entered upon the Journal.

Ordered, That the same be entered upon the Journal.

And the same is as followeth, viz.

That Sir Edward Seymour said to the Lords to this effect

:

That this was a conference upon the subject-matter of the

amendments
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Lords amendments made by their Lordships to the Bill, intituled, An

to a Bill, in Act, &c. That the Commons had desired it for the preserving

1 "ti'^'tcfthe
^^ *^^^ forms of a free conference; but yet that there was very

Sale of Irish little room left for debate, since the right of the Commons was

Estates. contained and declared in their former reasons, from which they

should never depart ; and that the giving any other reasons than

what they had before given, would be a diminution of that right

:

and that the managers did not therefore enter into any debate of

the Lords reasoas for the said amendments.
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Appendix, N° 13. (p. 131.)

Extracts from the Journals. (Vol. xiv. p. 178.)

On the Lords examining Commissioners of Accounts.

N* 13.
4th Feb. A MESSAGE from the Lords, by Sir John FranckUn Conference

1702. ^^ and Doctor Edisbury :

on the Lords
•J appointing a

Mr. Speaker, Committee

ITT •
I • rr 1 1 T 1 1 • '^ examine

We are to acquaint this House, that the Lords have appointed the PuWic

a Committee to consider of the observations in the book of ac-
'^'^°"",^'

,,

counts, laid before them by the Commissioners of Accounts

the 15th of January; and also those dehvered the 2d instant,

from the said Commissioners : that the Committee met yester-

day morning, and have proceeded upon the first observation,

and the additional observation relating to the auditor of the

Receipt of the Exchequer : and those Commissioners being

Members of this House, the Lords do desire that this House

will give leave that those Commissioners, or some of them,

should attend the said Committee to-morrow, at ten of the

clock in the forenoon.

And the messengers withdrew.

Resolved, That this House will return an answer to the Lords

by messengers of their own.

And the messengers were called in again, and Mr. Speaker

acquainted them therewith.

Resolved, That this House will take the said message into

consideration at one o'clock this day.

Ordered,
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Conference Ordered, That the consideration of the message from the
on the Lords

_ . . .

°
appointing a Lords this day, relating to the Commissioners of Accounts, be
Committee ,. i -ii 1 » 1 1

to examine adjourned till to-morrow, twelve o clock.

the Public

^'"^"""^'-
5th Feb. 1702.—The House proceeded, according to order,

to take into consideration the message from the Lords yesterday,

relating to the Commissioners of Accounts.

And the same being read ;

Resolved, That a Committee be appointed to inspect the

Journals, and search precedents, relating to what hath been done,

upon the Lords desiring Members of this House to attend the

House of Lords, and in relation to the Lords inspecting and

examining accounts.

And it is referred to Sir Chr. Musgrave, Colonel Granville,

&c. &c. &c. or any five of them ; and they are to meet this

afternoon, at five o'clock, in the Speaker's Chamber,

12th Feb.— Ordered, That the Committee appointed to

inspect the Journals, &c. do make their report to-morrow

morning.

Ordered, That the said Committee do search the Journals of

the House of Lords, what proceedings they ha\e made in

relation to the observations of the Commissioners for taking,

examining, and stating the public accounts of the kingdom
;

^nd report the same to the House.

13th Feb.— Colonel Granville reported from the Committee

appointed to inspect the Journals, and search precedents, relating

to what hath been done, upon the Lords desiring Members of

this House to attend the House of Lords, and in relation to

the Lords inspecting and examining accounts ; and to search

the Journals of the House of Lords, what proceedings they

have made in relation to the observations of the Commissioners

for taking, examining, and stating the public accounts of the

kingdom;
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kingdom ; that they had searched the Lords Journals accord- Conference

ingly : and he read in his place what they found therein. appointing a

Also, that the Committee had inspected the Journals of this Committee
' 1 to examine

House ; and that what they found therein applicable to the the Public

, „
^ n -, 11 Accounts.

present occasion, was m the Journals I09I and lo97 : and he .

delivered the said reports in at the Clerk's table : where the

same were read, and are as follow :

" The Report of the Lords Journal.

Die Mercurij, 11° Novembris, 1702.

" Ordered, by the Lords spiritual and temporal, in Parliament

assembled, That the Commissioners for Accounts do lay before

this House in writing, with all convenient speed, their proceed-

ings upon the public accounts, in pursuance of an Act of

Parliament.

Die Veneris, 15° Januarii, 1702.

" This day Mr. King, Secretary to the Commissioners ap-

pointed by a late Act of Parliament to take, examine, and state

the public accounts of the kingdom, delivered at the Bar an

account of the general state of the receipts and issues of the

public revenue, between

The feast of St. Michael, 1700, and

The feast of St. Michael, 1701 ; and also

The feast of St. Michael, 1701, and

The feast of St. Michael, 1702 ;

with their observations thereupon.

Die Martis, 26° Januarii, 1702.

" The House being this day moved, That a day may be ap-

pointed for taking into consideration the book of public accounts

Vol. in. 3 S now
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now before this House ; it is ordered by the Lords spiritual

and temporal, in Parliament assembled, That the said book of

accounts shall be taken into consideration on Tuesday next, at

eleven o'clock.

Die Lima, 1° Fehruarii, 1702.

" It is ordered by the Lords spiritual and temporal, in

Parliament assembled. That the Commissioners of Accounts do

lay before this House to-morrow, at eleven o'clock, what further

observations they have made in relation to the accounts, since

the delivery of the general state of receipts and issues of the

public revenue into this House.

Die Mortis, 2° Februarii, 1702.

" The order being read for taking into consideration the book

of accounts ;

It is thereupon ordered by the Lords spiritual and temporal,

in Parliament assembled, That the Queen's Remembrancer do

immediately bring to this House the imprest rolls transmitted

to him since November, 1699-

Then the title of the book of accounts was read, and the

Commissioners observations thereupon.

After which it was proposed to read the observations upon

the accounts, paragraph by paragraph.

And the first paragraph being read

;

The Lord Halifax was heard thereto.

Then the House being informed. That Mr. Gregory King

attended at the door, from the Commissioners of Accounts, as

ordered yesterday

;

He was called in, and at the Bar delivered the Commissioners

of Accounts further observations.

Then the observations delivered this day were read.

The
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The Queen's Remembrancer attending, was called in, and Conference

delivered the imprest rolls transmitted to him since 1699, as appointing a

ordered.
Committee
to examine

" The House being moved to appoint a Committee to con- ^^^ ^'"'^''^

• r /-\ • •
Accounts.

sider of the observations from the Commissioners of Accounts ;
-^

'

Lords Committees were appointed to consider of the obser-

vations in the book of accounts, delivered in to this House the

15th day of January last, and this day ; whose I-ordships having

considered thereof, and heard such persons concerning the same

as they shall think fit, are afterwards to report their opinion

thereupon to this House.

Dom. Godolphin, Thesaurar. Archiep. Cant.

Co. Pembroke, Praeses. Archiep. Ebor.

March Normanby, C. P. S.

Dux Devonshire, Senescal, &c.

Co. Lindsey, Mag. Camerar.

Co. Carlisle, Marescal.

Co. Kent.

Co. Huntingdon,

Vic. Say & Seal, &c.

Dom. Bergevenny,

Dom. Lawarr,

Dom. Sommers,

Dom. Halifax.

Their Lordships, or any five of them, are to meet to-morrow,

at ten o'clock in the forenoon, in the Prince's Lodgings, near

the House of Peers ; and to adjourn as they please.

" It is ordered, by the Lords spiritual and temporal, in

Parliament assembled, That the Queen's Remembrancer do

bring to the Lords Committees, appointed to consider of the

observations delivered by the Commissioners of Accounts,

to-morrow at ten o'clock, the imprest rolls transmitted to him

since the 20th of April, 1697.

3 s 2 It
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It is ordered by the Lords spiritual and temporal, in Par-

liament assembled, That the Commissioners for Public Accounts

have notice, that this House hath appointed a Committee to

consider of the observations delivered in to this House, to-

morrow, at ten o'clock in the forenoon, in the Prince's Lodgings,

near the House of Peers.

Die Mercurii, 3° Fehruarii, 1702.

" This day Mr. Barker, deputy to her Majesty's Remem-

brancer, brought the other imprest rolls, as ordered yesterday

;

which were delivered to the Committee.

The Duke of Somerset reported from the Lords Committees,

appointed to consider of the observations from the Commis-

sioners of Accounts, that they had taken the first observation

into consideration, in relation to the Auditor of the Exchequer ;

and that the Commissioners of Accounts had notice of the

Committee's sitting, yet none of them attended ; and therefore

the Committee is of opinion, that a message be sent to the

House of Commons, that they may have leave to attend : to

which the House agreed.

Then a message was sent to the House of Commons, by Sir

John Francklyn and Sir Richard Holford, to acquaint them that

this House hath appointed a Committee, to consider of the

observations in the book of accounts, laid before this House by

the Commissioners of Accounts the 15th of January last, and

also those delivered yesterday from the said Commissioners

:

that the Committee had met yesterday in the morning, and

had proceeded upon the first observation and the additional

observations, relating to the Auditor of the Receipt of the

Exchequer : and those Commissioners being Members of the

House of Commons, the Lords do desire, that the House would

give leave that those Commissioners, or some of them, should

attend
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attend the said Committee on Friday next, at ten o'clock in the Conference

r- on the Lords
forenoon. appointing a

rw. T • -n 1 •• Committee
Die JOVIS, 4° iebriiaru, YJQ'^l. to examine

the Public
*' The messengers sent to the House of Commons yesterday Accounts.

return answer, That the Commons will send an answer by mes-

sengers of their own.

Die Veneris, 5* Febraarii, 1702.

" His Grace the Duke of Somerset reported from the Lords

Committees, appointed to consider of the observations delivered

in to this House from the Commissioners of Accounts, that the

said Commissioners had not attended the Committee ; but, upon

consideration of the whole matter, the Committee had ordered

him to report as foUoweth :

The Committee appointed to consider of the observations in

the book of accounts, delivered in to this House the 15th day

of January last, and the 2d of this instant February, have made

some progress in considering the said observations ; and do

humbly take leave to acquaint the House, that they have ex-

amined into the first of those observations ; and also the further

observation, delivered in to this House the 2d instant, relating

to the transmitting the ordinary imprest rolls to the Queen's

Remembrancer. They have inspected several of the original

imprest rolls, delivered in to the House by Mr. Barker, deputy

to her Majesty's Remembrancer ; they also examined divers

officers of the Exchequer, and others, upon oath ; and do find

that by the ancient and uninterrupted course of the Exchequer,

two imprest Rolls are to be made out for each year ; the one

comprehending all sums imprest from the end of Trinity term

to the end of Hilary term, the other containing all such sums

from that time to the end of Trinity term ; which rolls are

commonly called half-yearly rolls, though improperly. They

find
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Conference find that, bv the ancient course of the Exchequer, these imprest
on the Lords ni-i
appointing a rolls being made out by the Auditor of the Receipt, are to be

to^examine dehvered by him to the Clerk of the Pells, whose duty it is to

thePubhc examine and sign them ; and this being done, the Clerk of the

Pells delivers them to the Remembrancer.

" This usage was by degrees discontinued in the reign of

King Charles the Second ; and the Remembrancer, or his agent,

used to come to the office of the Auditor of the Receipt, and

take away the imprest rolls from thence immediately. But in

the time when the Earl of Rochester was Treasurer, the ancient

usage was restored ; and he did order that the imprest rolls

should be carefully examined and signed by the Clerk of the

Pells, before they should be ti'ansmitted to the Remembrancer

;

and accordingly, since that time, the ancient custom has been

observed, as well before as since the Act of Parliament made

in the 8th and 9th year of his late Majesty, for the better

observation of the course anciently used in the Receipt of the

Exchequer ; that is to say, the said half-yearly rolls, when

made out and signed by the Auditor, have been by him trans-

mitted to the Clerk of the Pells ; and when the Clerk of the Pells

has examined and signed them, he or his deputy has delivered

them to the Remembrancer : and this appears by the Remem-
brancer's indorsements upon the rolls.

" The Committee finds, that Charles Lord Halifax has been

Auditor of the Receipt from the end of November, 1699 ; since

which time six imprest rolls have been transmitted to the Re-

membrancer : and there is a seventh roll now under examination

of the Office of Pells ; and no other roll can be prepared till

after the twelfth of this instant February.

" Upon the whole matter, the Committee are humbly of

opinion, ' That Charles Lord Halifax, Auditor of the Receipt

of the Exchequer, hath performed the duty of his office, in

transmitting
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transmitting the ordinary imprest rolls to the Queen's Remem- Conference

brancer, according to the ancient custom of the Exchequer, and appointing a

the direction of the Act 8th and 9th Gulielnii 3"' Regis, intituled,
Committee

t> ' 'to examine
" An Act for the better Observation of the Course anciently '^he Public

" used in the Receipt of the Exchequer ;" and that he hath '

not been guilty of any neglect or breach of trust upon that

account.'

" Which report being read, as also the examinations taken

upon oath by the Committee, as also the dates and indorsements

of the several imprest rolls delivered by Mr. Barker, deputy

to the Queen's Remembrancer ; it was proposed to agree with

the opinion of the Committee in this report.

" Then the question was put. Whether this House will agree

to the opinion of the Committee in this report ;

It was resolved in the affirmative.

" It is resolved and declared by the Lords spiritual and

temporal, in Parliament assembled, ' That Charles Lord Halifax,

Auditor of the Receipt of the Exchequer, hath performed the

duty of his office, in transmitting the ordinary imprest rolls to

the Queen's Remembrancer, according to the ancient custom of

the Exchequer, and the directions of the Act 8th and 9th

Gulielmi 3"' Regis, intituled, " An Act for the better Observation

of the Course anciently used in the Receipt of the Exchequer
;"

and that he hath not been guilty of any neglect or breach of

trust upon that account.'

" It is ordered by the Lords spiritual and temporal, in Par-

liament assembled. That the proceedings of the House, and of

the Committee appointed to consider of the observations in

the book of accounts, delivered in to this House the 15th of

January last, and the 2d day of this instant February, and the

resolution of this House thereupon, shall be forthwith printed

and published.

" It
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" It is ordered by the Lords spiritual and temporal, in Par-

liament assembled, That it shall be, and is hereby referred to

the same Committee, who are appointed to consider of the

observations of the Commissioners of Accounts, to draw up and

give direction what shall be printed and published."

The Committee has also inspected the Journals of this House

;

and what they conceive to be most material, is in the Journal

beginning the 22d October, 16.91, and in the Journal beginning

the 3d December, 16"97 ; to which they humbly refer them-

selves, and desire those passages may be read : which were read

accordingly, and are as follow, viz.

[See the proceedings in I69I5 before in this Appendix under

N" 11. The Extract from the Journal of 10 Gul. III. having

no reference to the question of Supply, is here omitted.]

Ordered, That the said Committee do draw up what is proper

to be offered to tlie Lords at a conference, upon the subject-

matter of the message from the Lords, the 4th instant, relating

to the Commissioners of Accounts, and the Lords proceedings

in relation to the observations of the said Commissioners.

16th Feb. 1702.—Colonel Granville reported from the Com-

mittee, to whom it was referred to draw up what is proper to be

offered to the Lords at a conference, upon the subject-matter

of the message from the Lords, the 4th instant, relating to the

Commissioners of Accounts, and the Lords proceedings in rela-

tion to the observations of the said Commissioners ; that the

Committee had drawn up the same accordingly ; which they

had directed him to report to the House ; which he read in his

place, and afterwards delivered in at the Clerk's table ; where

the same was twice read, and, upon the question put thereupon,

agreed unto by the House : and is as followeth, viz.

The Commons cannot comply with your Lordships desires,

contained in your message of the 4th instant,

Because
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Because the Commons are still of the same opinion as was Conference

delivered to your Lordships in February, I69I, at a free con- appointing a

ference, upon the subiect-matter of the amendments made by t^ommittee
' s^ o •'to examine

the Lords to the additional Bill for the appointing and enabling the Public

Commissioners to examine, take, and state the public accounts ' .—--

of the kingdom, when they desired to know the end your

Lordships would propose to yourselves by an inquiry into the

public accounts : for, should any misapplication of money, or

default of distribution, appear in the accounts, your Lordships

cannot take cognizance thereof originally, nor otherwise, even in

your judicial capacity, than at the complaint of the Commons

;

and should a failure or want of money appear, it is not in your

Lordships power to redress it ; for the grant of all Aids is in

the Commons only ; or, if there be any surplusage, the Commons
only can apply it to the charge of the ensuing year.

But should the Commons give leave to the Commissioners to

attend your Lordships, no information they can give against

any person whatsoever can entitle your Lordships either to

acquit or condemn. Yet, since this message, the Commons

find in your Lordships Journals the following resolution, viz.

' That it is resolved and declared by the Lords spiritual and

' temporal, in Parliament assembled. That Charles Lord Halifax,

' Auditor of the Receipt of the Exchequer, hath performed the

' duty of his office, in transmitting the ordinary imprest rolls to

' the Queen's Remembrancer, according to the ancient custom of

' the Exchequer, and the direction of the Act 8 and 9 Guliel. 3"'

' Regis, intituled, " An Act for the better Observation of the

' Course anciently used in the Receipt of the Exchequer :"

' and that he hath not been guilty of any neglect or breach of

' trust upon that account.'

Which looks to the Commons, as if your Lordships pretended

to give a judgment of acquittal, without any accusation brought

before your Lordships, and consequently without any trial ; and

Vol. in. 3 T that
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Conference that (which makes your Lordships proceedings yet more irre-

appointing a gular) it tends to prejudging a cause, which might regularly have
Committee come before vou, either orig-inallv by impeachment, or by writ
to examine -^ ' o j J r ^ j

the Public of error from the courts below : and therefore the Commons

V——' can see no use of this resolution, unless it be either to intimidate

the judges, or prepossess a jury.

But if your Lordships could have judged in this matter, it

does not appear by your Lordships journals that you have had

under examination the respective times of transmitting the

several imprest rolls to the Queen's Remembrancer ; without

which it is impossible to know whether the Auditor of the

Receipt had done his duty according to the Act of Parliament.

Ordered, That a conference be desired with the Lords upon

the subject-matter of the message from the Lords, the 4th

instant, relating to the Commissioners for taking, examining,

and stating the public accounts of the kingdom, and the Lords

proceeding in relation to the observations of the said Com-

missioners.

Ordered, That Mr. Boyle do go to the Lords and desire the

said conference.

Mr. Boyle reported, that he having, according to order, been

at the Lords, to desire a conference with their Lordships, they

do say. That they will return an answer by messengers of

their own.

17th February.—A message from the Lords, by Sir Robert

Legard and Sir Richard Holford :

Mr. Speaker,

The Lords do agree to a conference, as yesterday desired by

this House ; and do appoint it presently in the Painted Chamber.

And then the messengers withdrew.

Ordered, That the Committee, who drew up what was to be

offered at the conference, do manage the conference.

And the managers went to the conference

:

And
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And being returned ;
Conference

Colonel Granville reported, that they had been at the con- appointing a

ference with the Lords, and delivered to the Lords what the to**^amine

House had directed. the Public

Accounts.

22d Feb.—A message from the Lords, by Sir Robert Legard '

and Doctor Edisbury

:

Mr. Speaker,

The Lords desire a present conference with this House, in

the Painted Chamber, upon the subject-matter of the last con-

ference.

And then the messengers withdrew.

Resolved, That the House do agree to a conference with the

Lords, as the Lords do desire.

And the messengers were called in again, and Mr. Speaker

acquainted them therewith.

Ordered, That the managers who managed the last con--

ference do manage the said conference ; and that Mr. Walpole

be added to them.

And the managers went to the conference :

And being returned ;

Colonel Granville reported, that they had met the Lords at

the conference ; and that it was managed, on the part of the

Lords, by the Lord Steward ; who acquainted them. That the

Lords had desired this conference for preserving a good cor-

respondence between the two Houses ; which was necessary at

all times ; and that the Lords had directed them to acquaint

this House, that the Lords had come to the resolutions follow-

ing, viz.

Die Jovis, 18° Februarii, 1702.

" It is resolved and declared by the Lords spiritual and

temporal, in Parliament assembled, That the Lords have an

undoubted right, which they can never suffer to be contested,

3x2 to
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to take cognizance originally of all public accounts, and to

inquire into any misapplication or default in the distribution of

public monies, or into any other mismanagements whatsoever."

It is resolved and declared by the Lords spiritual and temporal,

in Parliament assembled, That the Lords, in their inquiry into

the examination of the observations of the Commissioners of Ac-

counts, in relation to Charles Lord Halifax, and in their resolu-

tion thereupon, have proceeded according to the rules of justice,

and the evidence that was before them.

It is resolved and declared by the Lords spiritual and tempo-

ral, in Parliament assembled. That the Commons, in their rea-

sons delivered at the last conference, have used several expres-

sions and arguments, highly reflecting and altogether unparlia-

mentary, tending to destroy all good correspondence between

the two Houses, and to the subversion of the Constitution.

Resolved, That this House will take the said report into con-

sideration to-morrow morning.

23rd February.—The House, according to order, proceeded

to take into consideration the report of the conference yesterday

with the Lords : and what was offered to the Lords, at the first

conference, was read : and also the report of the conference

yesterday.

Ordered, That a free conference be desired with the Lords,

upon the subject-matter of the last conferences.

Ordered, That the managers who managed

ference, do manage the said free conference

;

Thomas Meres, Sir Richard Onslow, &c. Sec.

them.

Ordered, That the managers do meet together, and consider

of what heads are fit to be gone upon at the said free conference,

and report the same to the House.

25th February.—Colonel Granville reported from the Com-

mittee, who were appointed to prepare heads for a free con-

ference

the last con-

and that Sir

be added to
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ference with the Lords, upon the subject-matter of the last con- Conference

ferences, that they had prepared the same accordingly ; which appointing a

they had directed him to report to the House ; which he read in
Committee

•/ -

1

to examine

his place, and afterwards delivered in at the Clerk's table : where ^^^ Public

Accounts.

the same were once read throughout ; and then a second time, '
'

one by one ; and, with an amendment to one of them, agreed

unto by the House ; and are as follow, viz.

That no cognizance the Lords can take of the public accounts,

can enable them to supply any deficiency, or to apply any sur-

plusage of the public money.

That the Lords can neither acquit or condemn any person

whatsoever, upon any inquiry arising originally in their own

House.

That the attempt the Lords have made to acquit Charles

Lord Halifax, Auditor of the Receipt of Exchequer, is not only

unparliamentary, and not warranted by any precedent, but the

resolution thereupon is plainly contrary to what appears on the

records themselves.

That the conference desired by the Commons, was in order to

preserve a good correspondence between both Houses, by offering

reasons to prevent the Lords from proceeding in a case which

they had no precedent to warrant; and the Commons expressing

the consequences they apprehended might follow from that reso-

lution, was neither reflecting nor unparliamentary, nor tending

to destroy the good correspondence between the two Houses, and

much less to the subversion of the Constitution.

That the Lords delivering at a conference their resolutions,

instead of reasons, in answer to the reasons of the Commons, is

not agreeable to the ancient rules and methods of Parliament,

observed in conferences between the two Houses.

Ordered, That Sir Thomas Hanmer do go to the Lords, and

desire the said free conference.

Sir
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Sir Thomas Hanmer reported, that he having, according to

order, been at the Lords to desire a free conference, the Lords

do agree to a free conference, and appoint the same presently in

the Painted Chamber.

And the managers went to the conference

:

And being returned ;

Mr. Finch reported, that the managers had attended the con-

ference ; and that, on the part of the Lords, it was managed by

the Lord Ferrers, the Lord HaUfax, the Lord Steward, the Lord

Herbert, and Earl of Carlisle.

Ordered, That the managers do draw up a report of the said

free conference, and present the same to the House.

27th Feb.—Colonel Granville reported, that the managers

of the free conference with the Lords, on Thursday last, had,

according to order, drawn up a report of the same ; which they

had directed him to report to the House ; which he read in his

place, and afterwards delivered in at the Clerk's table.

Ordered, That the said report be entered upon the Journal.

And the same is as followelh, viz.

That the managers acquainted their Lordships, that the Com-

mons had desired this free conference, in order to maintain a

gx)od correspondence between the two Houses ; and that, upon

consideration of the reasons offered by the Commons at the first

conference, and their Lordships answer delivered at the last,

they took the points in difference to be, First, That no cogni-

zance the Lords could take of the public accounts, could enable

them to supply any deficiency, or apply any surplusage of the

public money, in case any should be found. And then your

managers went on to open the rest of the particulars, which they

had in direction from the House to insist on ; which they did

in the same manner as they appear by your Journal : but added,

when they acquainted their Lordships that the expressing

the
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the consequences which they apprehended might follow from Conference

their resolution, that it was not a charge upon their Lordships appointi^^'t

that they intended that consequence; but they would have been Committee

1 1 1 • T 1 1 111 '" examine
very glad their Lordships would have been pleased to have let the Public

them know what use was to be made of it, or what they -^" ^'
-

intended by it; and concluded, that if their Lordships did

controvert any of those points, your managers were ready to

maintain them.

That the Lords made no answer to any of those particulars,

save to the matter of their resolution relating to the Lord Halifax,

upon which their Lordships did acknowledge that they were

no court of inquiry to form any accusation ; that their pro-

ceedings in relation to that Lord was no trial, nor was their

resolution any judgment or acquittal ; but that he might still be

prosecuted as before : but that which gave occasion to that

proceeding, was the resolution of the House of Commons, which

they found in the printed Votes, reflecting upon a Member of

their House ; and thereupon they thought fit to give their

opinion, which they did in their legislative capacity.

To which the managers replied. That their Lordships having

in their resolutions declared, that they had proceeded according

to the rules of justice, and the evidence that was before them,

the Commons could put no other interpretation upon it, than that

it was intended as a judgment; and no judgment could be

made where there was no accusation ; and if it was not a judg-

ment they could not imagine what it did tend to.

As to their Lordships delivering their opinion, the managers

observed, it was against the rule of any court, that any judge

whatsoever should deliver an opinion in a cause that might come

before him ; and this matter might hereafter come judicially

before their Lordships.

And the managers observed the great difference between the

resolution of the Commons and that of the Lords. The vote of

the
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the House of Commons was but in order to a prosecution, which

they can never vote without declaring the crime : and they can

never come to be judges of it. The House of Commons is the

grand inquest of the nation ; and every grand jury that finds

Billa vera upon an indictment, does by that declare the man

guilty. But the Lords have a judicial capacity ; and their reso-

lution before an accusation brought is prejudging the cause that

may come regularly before them. And some of the managers,

in speaking to these points, were frequently interrupted by their

Lordships.

As to the observations the Commons made, That the Lords

had not examined the respective times of transmitting the im-

prest rolls to the Queen's Remembrancer, your managers said,

That, as their Lordships resolution was no judgment, so this

conference was no trial. But to show the mistake of their Lord-

ships resolution, they observed the dates upon the several imprest

rolls that had been transmitted to the Remembrancer ; that

they apprehended there were still two wanting ; that the three

last that were transmitted came not to the Remembrancer till

January last, the two first on the 23d, the last on the 27th.

The first of these three imprest rolls was money imprest to the

21st of February 1700, and said to be in the first year of the

reign of Queen Anne ; which showed that that roll was so far

from being examined or transmitted in time, that it was not

made up till since her Majesty came to the Crown.

That, as the custom formerly had been to set down the time

of the examination of those rolls, since Mr. Chr. Montagu

came in to be Auditor, he set down the month, but not the

day ; and since the Lord Halifax was Auditor, he has set down

neither month nor day : and by his example, on the three last

imprest rolls, the Clerks of the Pells had put down no time

at all.

To
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To which a noble Lord in his own defence replied, That the Conference

Lords resolution was well founded, since they had the rolls appointing a

themselves before them, and proof upon oath : that by the words
[^"g^^^'ng

of the Act the Auditor was to transmit the imprest rolls to the the Public

Accounts.

Remembrancer half yearly, accordmg to the usual course of the ' -

Exchequer, which is eight months, and four months : that it was

not his duty to transmit them immediately to the Remembrancer,

because he was to send them to the Clerk of the Pells, who is

to examine and sign them : and it cannot be imagined the

Auditor should be tied to a certain time to transmit the rolls to

the Remembrancer, because they must first go through another

hand : and he never took it there was any occasion to put down

the time he examined them, for that would appear from the time

of the delivery, and date of the roll.

That there was one examined by the Clerk of the Pells the

4th of July, and not delivered till the 23d of January ; which

he did not take to be the Auditor's fault, but took it to be the

duty of the Clerk of the Pells to deliver them : that every body

knew the great trouble that had been given in his, as well as

other ofllices, by the Commissioners of Accounts : that no

public loss had happened by not transmitting these rolls, no

process having been issued forth for many years upon them.

To this your managers answered. That though half yearly

should be taken for eight months, and four months, yet by that

they must be transmitted twice a year ; and that he had failed

in his duty in that respect.

To construe the ancient course of the Exchequer, in the Act

of Parliament, to be meant. That the Clerk of the Pells should

transmit the rolls, is a direct contradiction to the Act, that says

the Auditor shall do it : and the ancient course of the Exchequer

not having been observed was the occasion of making that law

;

and that they thought laws were made to be observed.—That

indeed no process could issue till the rolls were transmitted ; and

Vol. IIL 3 U possibly
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possibly that might be the ground the accounts have been so

long unpassed, to the prejudice of the public : that his Lord-

ship's apprehension there was no loss to the public by not trans-

mitting the rolls might probably be the reason of his Lordship's

neglecting his duty.

Ordered, That the report of the conferences and free con-

ference, relating to the message from the Lords, the 4th instant,

touching the Commissioners of Accounts, and the proceedings

relating thereunto, be printed.
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Extracts from the Journals. (Vol. xiv. p. 387-)

Bill for stating Public Accounts.

N" 14.

24th March, IV/TR- MANLEY reported from the Committee Reasons fo.

1703. ^^-^ appointed to draw up reasons to be offered tohZt^
the Lords at a conference, for disagreeing with their Lordships Amendments

. .

*^ in 1703, to

in their amendments to the Bill, intituled, " An Act for the a Bill for

" takmg, examining, and stating the Public Accounts of the the Public

" Kingdom," That the Committee had drawn up reasons accord-
-(^^counts.

^

ingly : which they had directed him to report to the House ;

which he read in his place ; and afterwards delivered in at the

Clerk's table ; where the same were once read throughout.

Then the first reason was read a second time, and, upon the

question put thereupon, agreed unto by the House.

And the second reason being read a second time, was, with an

amendment made thereto, agreed unto by the House.

And the third reason being read a second time, was, with an

amendment made thereto, agreed unto by the House.

And the other paragraphs being severally read a second time,

were, with several amendments made thereunto, upon the

question put thereupon, agreed unto by the House ; and are as

follow :

The Commons disagree to the amendments made by your

Lordships to the Bill, intituled, " An Act for the taking, examin-

" ing, and stating the Public Accounts of the Kingdom."

As to your Lordships first amendment, by leaving out

" Robert Byerly, Esquire," and inserting the names of " Sir

3 u .2 " John
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N° 14.

Reasons foi " John Hubland, Sir William Scawen, Mr. Francis Eyles," the
diSti8fr6Gin£r

to Lords Commons disagree for these reasons, which were delivered to

in"i703,'To
^ your Lordships in February I69I, upon the amendments then

a Bill for made by your Lordships to the additional Bill for appointing:
examnung

. . .

i i o
the Public and enabling Commissioners to examine, take, and state the

public accounts of the kingdom :

" 1st. Because in all Acts that have been passed for taking

accounts of public money, the Commissioners have been always

named by the Commons only; and in particular in an Act passed

the 19th Car. IL intituled, " An Act for taking the accounts

" of the several Sums of Money therein mentioned ;" which Act

inipowers the Commissioners therein named to take account,

not only of money granted by the Commons, but also of other

sums of the public revenue : and although that Act requires an

account to be given to the King's Majesty, and to both Houses

of Parliament, yet all the Commissioners thereby constituted

were named solely by the Commons.
" 2dly. The Commons, by this Bill, appoint those M'hom they

name Commissioners, to do that out of Parliament, which,

during the session of Parliament, is the proper work of the

House of Commons ; in whom, by the laws and customs of

the kingdom, the power of granting supplies to the Crown is

vested, as an essential part of their constitution; and the taking

and examining the accounts thereof is of right in them also ;

and they being the representatives of all the Commons, no

Commoner can be named but by them.

" 3dly. The disposition as well as granting money by Act of

Parliament had ever been in the House of Commons ; and

these amendments, relating to the disposing of money to the

Commissioners added by your Lordships, do intrench upon

that right.

" And your Lordships having since agreed to several Bills

wherein the Commissioners for Public Accounts were solely

named
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named by the Commons, they are surprised to find your Lord- Reasons for

ships make such an amendment to this Bill." to^LordT^

But, besides these reasons, the Commons havinp; maturely con- Amendments
o •'in 1703, to

sidered the report and observations laid before them this session a Bill for

by the Commissioners of Accounts, of whom Robert Byerly, the PubHc

Esquire, was one, have thereupon come to this resolution :

Accounts.

" That the Commissioners for taking, examining, and stating

" the public accounts of the kingdom, have faithfully discharged

" the trust reposed in them, to the satisfaction of this House,
" and the general good of the whole nation."

And therefore could this House admit, which they never can,

that your Lordships might leave out any Commissioners ap~

pointed by this House, and appoint others—yet they cannot con-

sent to the leaving out Robert Byerly, Esquire, of whose abili-

ties and integrity in the discharge of his trust they have so much
experience, and who was named by this House in two Bills of

Accounts, passed by your Lordships, without any exception

made by your Lordships to him.

The Commons observe further. That, though your Lordships

have increased the number of Commissioners, and from seven

made them nine, you have not thought fit to alter the quorum,

which continues to be four ; whereby great absurdities and in-

conveniences may happen from contrary inconsistent actings in

the same commission.

As to the clause marked A, being your Lordships second

amendment, the Commons disagree :

Because, had the Commons no other objection to it, there is

a provision made in the Bill, intituled, " An Act for punishing

" Mutiny and Desertion and false Musters, and for better pay-

" ing of the Army and Quarters, and for satisfying divers

" Arrears ; and for a further Continuance of the Powers of the

" Five Commissioners, for examining and determining the Ac-
" counts of the Army ;" for the examining and determining the

accounts
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Reasons for accounts of Major General Windham's regiment of horse, by

to^Urds" the Commissioners appointed to take, examine, and determine
Amendments

^^^ debts due to the army, and for transport service ; and also

a Bill for an account of the prizes taken during the late war.
examining -iii i-ttii-iii
the Public The Conimons are sensible that this Bill is absolutely neces-
Accounts.

sary at this time, as is evident from the detections already made

by the Commissioners of Accounts, of many great frauds,

abuses, and irregularities, to the prejudice of the public ; and

they are very apprehensive of the ill consequences that may

attend the loss of this Bill. Yet nothing being of greater import-

ance to the public than the maintaining the just rights and pri-

vileges which do belong to each House of Parliament, according

to our constitution ; and it being the sole, undoubted, and in-

herent right of the Commons to give money and grant aids,

which are to be raised by such methods and with such provi-

sions, and the disposition thereof to be made in such manner, as

the Commons only think proper—upon which right the amend-

ments made by your Lordships do plainly intrench—the Com-

mons therefore cannot agree to your Lordships amendments

to this Bill.

Ordered, That the said reasons be offered to the Lords at a

conference.

Ordered, That Mr. Caesar do go to the Lords, and desire a

conference with their Lordships upon the subject-matter of the

amendments made by their Lordships to the said Bill.

27th March, 1704.—Mr. Csesar reported, that he having been

at the Lords, to desire a conference upon the subject-matter of

their Lordships amendments to the Bill, intituled, " An Act

" for the taking, examining, and stating the Public Accounts

" of the Kingdom," the Lords do agree to a conference, and

appoint the same immediately in the Painted Chamber.

Ordered, That the Committee who drew up the reasons to be

oflfered at the said conference, do manage the conference.

And
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And the managers went to the conference : Reasons for

All- . 1
disagreeing

And being returned : to Lords

Mr. Manley reported, that they had attended the conference,
,^"J!,o^'"^"''

and given the Lords the reasons for disagreeing to the said '« ^ Bill for

1 , „ , .,

00 examining
amendments ; and left the Bill and the amendments with the the Public

T 1 Accounts.
Lords. .

. ^

3d April, 1704.—A message from the Lords, by Sir Richard

Holford and Mr. Pitt

:

Mr. Speaker,

The Lords do desire a present conference with this House,

in the Painted Chamber, upon the subject-matter of the last

conference.

And then the messengers withdrew.

Resolved, That the House doth agree to meet the Lords at

a conference, as their Lordships do desire.

And the messengers were called in again, and Mr. Speaker

acquainted them therewith.

Ordered, That the Members who managed the last conference

do manage this conference.

And the managers went to the conference

:

And being returned ;

The Earl of Dysert reported the conference ; and that it was

managed by the Duke of Bolton, who acquainted them. That

the Lords do insist upon their first amendment to the Bill, inti-

tuled, " An Act for the taking, examining, and stating the

" Public Accounts of the Kingdom ;" but that their Lordships

do not insist upon clause A, for which they gave their reasons :

which he read in his place, and afterwards delivered in at the

Clerk's table.

Appendix,
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Appendix, N* 15.—(p. 203.)

Clause of Appropriation. (9th Dec. 1689-)

Bill of Aid, 2 s.

N» 15.

Appropriat- A ND to the intent that the sum of four hundred thousand

in^an A^c^t^ pounds, part of the monies to be raised by virtue of this

1 Will. & ^^^^ j^^y l^g certainly apphed to the speedy payment of seamen
' " ' in their Majesty"s navy royal ; and to the paying for and sup-

plying of necessary stores, provisions, and victuals for their

Majesty's navy royal : Be it enacted, That out of the first mo-

nies which shall be levied and paid by virtue of this Act into

the Receipt of the Exchequer, as M^ell upon loan as otherwise

(except the allowances herein made to the respective Collectors,

Clerks, Receivers General, and Officers of the Exchequer ; and

what shall be issued thence for the repayment of loans made

between the eleventh day of November, One thousand six hun-

dred eighty and nine, and the twenty-first day of December,

One thousand six hundred eighty and nine, upon the credit of

an Act made in the late session of this present Parliament, inti-

tuled, " An Act for a Grant to their Majesties of " an Aid of

" Twelve Pence in the Pound for one Year, for the necessary

" Defence of their Realms ;" and which shall be transferred to

the register appointed to be kept by this present Act, in such

manner as is hereinbefore appointed), the sum of four hundred

thousand pounds shall be applied and appropriated, and is

hereby appropriated, to and for the speedy payment of seamen

in their Majesties navy royal ; and to and for the paying for and

supplying
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.supplying necessary stores, provisions, and victuals for their Appropriate

Majesties navy royal ; that is to say, two hundred thousand in an Act,

pounds, part thereof, for the speedy payment of seamen ; one
^nd Mar"*"^

hundred thousand pounds, part thereof, for the paying and sup- ' "

plying victuals for the said navy ; and one hundred thousand

pounds, the residue thereof, for and towards the paying for and

supplying other necessary provisions and stores for the said navy

royal, and for the wages of the yards. And for the more

effectual doing thereof, and that the said sum of four hundred

thousand pounds, hereby appropriated to the uses aforesaid, may^

not be diverted or applied to any other purpose ; and also to

the intent that all the monies given by this Act may be duly

paid into their Majesties Exchequer, Be it further enacted.

That if any Collector of any parish or place shall keep in his

hands any part of the money, by him collected, for any longer

time than is by this Act directed (other than the allowance made

unto him by this Act), or shall pay any part thereof to any

person or persons other than the Head Collector or Receiver

General of such county or place, or his respective deputy, that

every such Collector shall forfeit for every such offence the sum

of five pounds. And in case any Head Collector shall keep in

his hands any part of the money paid to him by any Collector

by virtue of this Act, for any longer time than is by this Act

directed (other than the allowance made to him by this Act),

or shall pay any part thereof to any person or persons other than

the Receiver General of such county or place, or his deputy,

every such Head Collector shall forfeit for every such offence

the sum of twenty pounds. And in case any Receiver General,

or his deputy, shall pay any part of the monies paid to him or

them, by any Collector or Head Collector, by virtue of this

Act, to any person or persons whatsoever (other than the Receipt

of their Majesties Exchequer, and that at or within the respective

times limited by this Act), or in case such Receiver General, or

Vol. hi. 3 X his
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Appropriat- \i[s deputy, shall pay any part of the said monies, by any
iiitr Clause

in an Act, warrant of the Commissioners of the Treasury, or the Lord

and Mary. Treasurer, Under Treasurer, or Commissioners of the Treasury

' " ' for the time being, or upon any tally of pro, or tally of antici-

pation, or other way or device whatsoever, whereby to divert

or hinder the actual payment thereof into the Receipt of the

Exchequer as aforesaid, that such Receiver General shall, for

every such ofience of himself or his deputy, forfeit the sum of

five hundred pounds to him or them that shall sue for the same,

in any Court of Record, by bill, plaint, or other information ;

wherein no essoign, protection, or wager of law is to be allowed.

And it is hereby further enacted. That the Commissioners of the

Treasury, or the Lord Treasurer, Under Treasurer, or Commis-

sioners of the Treasury for the time being, or any of them, do

not direct any warrant to any of the said Collectors, Head

Collectors, or receivers general, or their deputies, for the pay-

ment of any part of the monies, hereby given, to any person

or persons, other than into the Receipt of the Exchequer as

aforesaid ; nor shall they, or any of them, direct any warrant

to the Officers of the Exchequer for the striking of any tally

of pro, or tally of anticipation, nor do any other matter or

thing, whereby to divert the actual payment of the said monies

into the Receipt of the Exchequer ; nor shall the Officers of the

Exchequer strike or direct, or record the striking of, any tally

of pro, or tally of anticipation, upon any of the said monies,

upon any account or warrant whatsoever ; nor shall any Teller

throw down any bill, whereby to charge himself with any of

the said monies, until he shall have actually received the same.

And it is hereby further enacted. That the Officers of the

Receipt of their Majesties Exchequer shall keep the said sum

of four hundred thousand pounds hereby appropriated, and the

account thereof, distinct from all other monies and accounts

whatsoever; and that the Commissioners of the Treasury, or

the
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the Lord Treasurer, Under Treasurer, or Commissioners of the Appropriat-

m n ^ • \ • ^
•

1
'"6 Clause

Treasury for the tnne bemg, do not sign any warrant or order, i,, an Act,

or do any other matter or thing, for the issuing of any part of ^^ Mary"'

the said sum of four hundred thousand pounds, hereby appro- "

priated as aforesaid, to any person or persons other than the

Treasurer of the Navy, or his deputy for the time being, and

expressing therein that the same is for the payment of seamen,

and for the paying for and supplying the victuals, provisions and

stores for the Navy respectively, as aforesaid ; nor shall the

Auditor of the Receipt draw any order for the issuing any part

of the said sum of four hundred thousand pounds, hereby appro-

priated, to any person or persons other than the Treasurer of

the Navy, or his deputy as aforesaid ; nor shall he direct, or

the Clerk of the Pells record, or any Teller make payment of

any of the said monies, by virtue of any warrant, or upon any

order or other way or device whatsoever, other than to the

persons and for the uses aforesaid, and to be so mentioned and

expressed in such warrant or order. And it is hereby further

enacted. That the Treasurer of the Navy for the time being

shall keep the said sum of four hundred thousand pounds appro-

priated as aforesaid by virtue of this Act, as the same shall

be paid in to him, distinct and apart from all other monies

;

and shall issue and pay the same by warrant of the principal

officers and Commissioners of the Navy, or any three or more

of them, and mentioning and expressing that the same is for the

respective uses for which the same is appropriated as aforesaid,

and for no other use, intent, or purpose whatsoever. And it is

hereby further enacted. That the principal officers and Com-

missioners of the Navy, or any of them, shall not sign any

warrant or Navy Bill, or do any other act or thing, for the

issuing and paying any part of the said sum of four hundred

thousand pounds, so appropriated by this Act, to any use,

intent, or purpose whatsoever, other than for the respective

3x2 uses
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Apijropriat- uses for which the same is appropriated as aforesaid, and to be

in an Act, SO mentioned and expressed in such warrant or Navy Bill. And

IndMar'^'" ^* ^^ further enacted, That if any of the Officers which are

"
' ' appointed by this Act to receive the said sum of four hundred

thousand pounds hereby appropriated, or any part thereof,

shall, after the receipt of the said money, divert or misapply

the same, or any part thereof, by virtue of any warrant from

the Commissioners of the Treasury, or from the Lord Treasurer,

or other superior officers, for the time being, contrary to the

true intent of this Act, that then such officer or officers, so

diverting or misapplying the said money, shall forfeit the like

sum so diverted or misapplied ; which said forfeiture shall be

recovered by action of debt, bill, plaint, or information, in any

of their Majesties Courts of Record at Westminster, wherein

no essoign, protection, or wager of law, shall be allowed : the

one moiety of which forfeiture so to be recovered shall be to

the informer, or him who shall sue for the same ; the other

moiety thereof to be distributed to the poor of the parish where

such offence shall be committed. And be it further enacted,

That if any officer or officers mentioned in this Act, or in

anywise belonging to the Exchequer or Navy, shall willingly

Eind wilfully offend against this law, or any clause thereof, by

diverting or misapplying any part of the said sum of four

hundred thousand pounds appropriated as aforesaid, contrary

to the true intent of this Act, that for any and every such

offence such officer and officers so offending shall forfeit his

office and place, and is and are hereby disabled and made

incapable to hold or execute the said office, or any other office

whatsoever, for the future : Provided also, and be it enacted,

That no stay of prosecution, upon any command, warrant, motion,

order, or direction, by 7w>i vult ulterius prosequi, shall be had,

made, admitted, received, or allowed, by any Court whatsoever,

in any suit or proceeding by action of debt, bill, plaint, or

information,
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N" 15.
information, or otherwise, for the recovery ot all or any the Appropriat-

pains, penalties, or forfeitures, upon any person or persons by '."^ Clause

this Act inflicted, or therein mentioned, or for or in order to "' William

1
• • V I

•!• f m T ^"'^ Mary.
the conviction or disability or any person otiending against • ^

'

this Act."

See also the clause in the Stat. 6 and 7 W. III. cap. 7, whereby
" Officers of the Exchequer, diverting or misappl3dng any of

" the monies paid into the Exchequer by virtue of that Act,

" to any other uses or purposes than is thereby directed, forfeit

" their office, are rendered incapable of any office or place of

" trust, and made liable to pay double the value of the sums

" so diverted or misapphed."
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Appendix, N" 16. (p. 157, 7iote.)

Extracts from Commons Journals.

N" i6.

Scotch 15th July, A MESSAGE from the Lords by Mr. Popham

Estates Bill. 1806. and Mr. Harvey

:

'

The Lords have comnianded us to acquaint this House, That

the Lords do request that this House will be pleased to commu-

nicate to their Lordships, a copy of the Report of the Com-

mittee appointed by this House to examine the accounts pre-

sented to this House, from the Exchequer of Scotland, of the

grants already made payable out of the funds arising from the

forfeited estates in Scotland, and also of the Balances arising

therefrom, with the Appendix thereto.

And then the Messengers withdre\v.

Resolved, That this House will send an answer to the last part

of the said message, by messengers of their own.

And the messengers were again called in, and Mr. Speaker

acquainted them therewith ;—And then they again withdrew.

l6th July,—The House proceeded to take into consideration

that part of the message from the Lords, of yesterday', which

requests that this House will be pleased to communicate to

their Lordships a copy of the Report of the Committee, ap-

pointed by this House to examine the accounts presented to this

House, from the Exchequer of Scotland, of the grants already

made payable out of the funds arising from the forfeited estates

in Scotland, and also of the Balances arising therefrom, with the

Appendix thereunto.

Ordered,
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Ordered, That the further consideration of the said message Scotch

1 -11 n/r 1
forfeited

be adjourned till Monday next. Estates Bill.

21st July (Monday) :—The order dropped.

22nd July :—The Scotch Exchequer Buildings Bill—the

British Fishing Society's, &c. Bill—the Scotch Canals Bill,

were agreed to by the Lords and brought back to the

Commons.

23rd July :—Prorogation.
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1813-

Appendix, N" 17. (p. 163, note.)

The Speech of the Right Hon. Charles Abbot, Speaker

of the Home of Commons, on Thursday 22nd Jnli/, 1813,

upoji presenting to H. R. H. the Pj'ince Regent the Tote

of Credit Bill.

N° 1 7. May it please Your Royal Highness,

The Right

Abbots'"""''' W^' ^^^ Majesty's most dutiful and loyal Subjects, The
Speech, Commons of Great Britain and Ireland, in Parliament

—
' assembled, have closed the supplies for the service of the present

year. And, reflecting upon the various transactions which have

come before us, we look back with satisfaction upon those which

concern our domestic policy ; entertaining also a confident hope in

the prosperous issue of those great events which must regulate

the settlement of our foreign relations.

Under the pressure of great burdens at home, and the still-

continuing necessity for great exertions, a plan has been de-

vised and executed, which, by a judicious and skilful arrange-

ment of our finances, will, for a considerable period, postpone

or greatly mitigate, the demands for new taxation, and, at the

same time, materially accelerate the final extinction of the

national debt.

Our reviving commerce also looks forward to those new
fields of enterprise which are opening in the East ; and, after

long and laborious discussions, we presume to hope, that (in

conformity with the injunctions delivered to us by Your Royal

Highness
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Highness at the commencement of the present session) such The Right

prudent and adequate arrangements have been made for the
AbbotT^^'^'**

future government of the British Possessions in India, as will Speech,

combine the greatest advantages of commerce and revenue, and * » '

provide also for the lasting prosperity and happiness of that vast

and populous portion of the British Empire.

But, Sir, these are not the only subjects to which our atten-

tion has been called. Other momentous changes have been

proposed for our consideration. Adhering, however, to those

laws by which the Throne, the Parliament, and the Government

of this Country, are made fundamentally Protestant, we have

not consented to allow, that those who acknowledge a foreign

jurisdiction should be authorized to administer the powers and

jurisdictions of this realm ;—willing as we are nevertheless, and

willing, as I trust we ever shall be, to allow the largest scope to

religious toleration. With respect to the Established Church,

following the munificent example of the last Parliament, we
have continued the same annual grant for improving the value

of its smaller benefices ; and we have, at the same time, endea-

voured to provide more effectually for the general discharge

of those sacred duties of a Church Establishment, which, by
forming the moral and religious character of a brave and intel-

ligent people, have, under the blessing of God, laid the deep

foundations of British greatness.

Sir, by Your Royal Highness's commands, we have also turned

our view to the state of our foreign relations. In the North,

we rejoice to see, by the treaties laid before us, that a strong

barrier is erected against the inordinate ambition of France; and

we presume to hope, that the time may be now arriving, which

shall set bounds to her remorseless spirit of conquest.

In our contest with America, it must always be remem-

bered that we have not been the aggressors. Slow to take up

arms against those who should have been naturally our friend,

Vol. III. 3 Y hy
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The Right by Original ties of kindred, a common language, and (as might

Abbot's have been hoped) by a joint zeal in the cause of national liberty.

Speech, ^g must nevertheless now put forth our whole strength, and

'
' maintain, with our ancient superiority upon the ocean, those

maritime rights which we have resolved never to surrender.

But, Sir, whatever doubts may cloud the rest of our views and

hopes, it is to the Peninsula that we look with sentiments of

unquestionable delight and triumph. There, the world has seen

two gallant and independent nations rescued from the mortal

grasp of fraud and tyranny, by British councils and British

valour ; and within the space of five short years, from the dawn

of our successes at Roleia and Vimiera, the same illustrious

Commander has received the tribute of our admiration and gra-

titude for the brilliant passage of the Douro, the hard-fought

battle of Talavera, the day of Busaco, the deliverance of Por-

tugal, the mural crowns won at Ciudad Rodrigo and Badajoz,

the splendid victory of Salamanca, and the decisive overthrow

of the armies of France in their total rout at Vittoria ; deeds

which have made all Europe ring with his renown, and have

covered the British name with a blaze of unrivalled glory

.

Sir, that the cause of this country, and of the world, may

not, at such a crisis, suffer from any want of zeal on our part to

strengthen the hands of His Majesty's Government, we have

finished our supplies by a large and liberal aid, to enable Your

Royal Highness to take all such measures as the emergencies

of public afifairs may require, for disappointing or defeating the

enterprises and designs of the enemy. The Bill, which I have to

present to your Royal Highness for this purpose, is intituled, " An
" Act for enabling His Majesty to raise the sum of five millions

" for the service of Great Britain, and for applying the sum of

" two hundred thousand pounds for the service of Ireland."

To which Bill His Majesty's faithful Commons, with all

humility, entreat His Majesty's Royal Assent.
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Commons Journal, Vol. 69, Page 203. Hon. cla'ies

Abbot's

Veneris, 22° die Aprilis, 1814. 1813.

The House was moved, That the speech made by Mr. Speaker

to his Royal Highness the Prince Regent, on Thursday the

22d da}^ of July last, upon his presenting to His Royal Higliness

the Money Bill which then received the Royal Assent, might

be read.

And the same was read.

The House was also moved. That the entry in the Journal of

this House, of the 9th day of March in the last Session of Parlia-

ment, of the House resolving itself into a Committee of the

whole House, to take into its most serious consideration the

state of the laws affecting His Majesty's Roman Catholic sub-

jects in Great Britain and Ireland, with a view to such a final

and conciliatory adjustment as may be conducive to the peace

and strength of the United kingdom, to the stability of the Pro-

testant Establishment, and to the general satisfaction and

concord of all classes of His Majesty's subjects ;—together with

the Resolution reported from the said Committee, and which

was then agreed to by the House, and a Bill ordered thereupon,

might be read ; and the same were read, and the said resolution

is as followeth :

" Resolved, That with a view to such an adjustment as may
" be conducive to the peace and strength of the United Kingdom,

" to the security of the Established Church, and to the ultimate

" concord of all classes of His Majesty's subjects, it is highly

" advisable to provide for the removal of the civil and military

" disqualifications under which His Majesty's Roman Catholic

" subjects now labour, with such exceptions and under such

" regulations as may be found necessary for preserving unalter-

" ably the Protestant succession to the Crown, according to the

3 Y 2 " Act
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The Right " Act for the further hmitation of the Crown, and better secur-

Abbot's
" ing the rights and hberties of the subject, and for maintaining

Speecli, « inviolate the Protestant Episcopal Church of England and
'

' ' " Ireland, and the doctrine, discipline, and government thereof,

" and the Church of Scotland, and the doctrine, worship, disci-

" pline, and government thereof, as the same are respectively

" by law established."

TheHouse was also moved. That the preamble of the Bill

which was presented to the House upon the 30th day of April, in

the last Session of Parliament, to provide for the removal of the

civil and military disqualifications under which His Majesty's

Roman Catholic subjects now labour, might be read ; and the

same being read

;

And a motion being made, and the question being proposed,

Tliat a special entry be made in the Journal of this House, that

it be not drawn into precedent for any Speaker, except by the

special direction of this House, to inform his Majesty, either at

the Bar of the House of Lords, or elsewhere, of any proposal

made to the House by any of its Members, either in the way of

Bill or Motion, or to acquaint His Majesty with any proceedings

had thereupon, until the same have been consented to by the

House

;

Mr. Speaker was heard in his place.

The House was moved. That the entry in the Journal of the

House of Commons of Ireland, of the 15th day of March 1792,

of the speech made by Mr. Speaker at the Bar of the House of

Lords, on presenting the Bills of Supply of that Session to his

Excellency the Lord Lieutenant for the Royal Assent, might be

read ; and the same being read ;

An amendment was proposed to be made to the question, by

leaving out from the word (That) to the end of the question,

in order, instead thereof, to add the words :
—" It appears to this

House, that Mr. Speaker did at the close of the last Session of

Parliament,
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Parliament, at the Bar of the House of Lords, communicate to The Right

His Royal Highness the Prince Regent, certain proceedings of Abbots

this House, had in a Committee of the whole House, relative to ^P*^^'^^-

His Majesty's Roman Catholic subjects, which did not terminate ' '

in any act done by this House : and did at the same time inform

His Royal Highness of Ihe motives and reasons, which he,

Mr. Speaker, assumed to have influenced the Members of this

House voting in Committee, in their determination thereupon

:

and that Mr. Speaker in his Speech, so addressed to His Royal

Highness the Prince Regent, at the Bar of the House of Lords,

was guilty of a violation of the trust reposed in him ; and a

breach of the privileges of this House, of which he is the chosen

guardian and protector."

And the question being put. That the words proposed to

be left out stand part of the question, it was resolved in the

Affirmative

:

Then the main question being put, That a special entry be made

in the Journal of this House, That it be not drawn into precedent

for any Speaker, except by the special direction of this House,

to inform His Majesty, either at the Bar of the House of Lords,

or elsewhere, of any proposal made to the House by any of its

Members, either in the way of Bill or Motion, or to acquaint

His Majesty with any proceedings had thereupon, until the same

shall have been consented to by the House ;

The House divided.

The Yeas went forth.

Tellers for the Yeas ;

Mr. Williams Wynn, 1 ^
Lord Archibald Hamilton, J

Tellers for the Noes ;

Mr. Bankes, ] ,

A/T r. -1 274.
Mr. Cartwright

;

J

So it passed in the negative.

A Motion
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The iRight A Motion was made, and the question being proposed, That

Abbot's it has been customary for the Speaker of this House, on present-

1813!
' ^"S *^^ ^^^^^ ^^ Supply at the close of a Session (the King being

' ' present on the throne) to make a speech at the bar of the House

of Lords, recapitulating the principal objects which have

employed the attention of the Commons during their sitting,

without receiving any instructions from the House as to the

particular topics, or in what manner he should express himself;

and that nothing has occurred which calls for any interference

on the part of this House for the regulation of the conduct

of the Speaker, either at the Bar of the House of Lords, or

elsewhere

;

An amendment was proposed to be made to the question, by

leaving out from the words (himself) to the end of the question.

And the question being put, That the words proposed to be

left out stand part of the ' question ; it was resolved in the

Affirmative.

Then the main question being put.

Resolved, That it has been customary for the Speaker of this

House, on presenting the Bills of Supply at the close of a Session

(the King being present on the throne) to make a speech at the

Bar of the House of Lords, recapitulating the principal objects

which have employed the attention of the Commons during

their sitting, without receiving any instructions from the House

as to the particular topics, or in what manner he should express

himself; and that nothing has occurred which calls for any inter-

ference on the part of this House for the regulation of the

conduct of the Speaker, either at the Bar of the House of Lords,

or elsewhere.

INDEX
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.Abbot, Mr. Speaker; his speech to the Throne (a.d. 1813,) 528-530; and
proceedings thereupon, 531-534; resolution justifying his conduct, 534.

Accounts, public; examined by persons assigned by Parliament, temp. Edw. Ill,

and Ric. II, 101 &.?/.; temp. Hen. IV. 102; bill on this subject origi-

nating in the Lords (a. d. 1552) is dropped in the Commons, and new
bill brought in, 1 10, 1 1 1 ; sub-committee and grand committee appointed

(a. d. 1625) for auditing, 87, 88.

examination of public accounts, the proper work of the House ofCommons,
469. 476; committee appointed (a.d. 1670) to examine treasury and navy
accounts, 187 ; to be transmitted to the Commons (a. d. 1675) 89.

Lords desiring the attendance of the commissioners of public accounts

(Members of the House of Commons,) refusal of the Commons
(A.D. 1702) and conferences, 131; see J/)/>. 495-514. Lords amendments
to a bill for taking public accounts (a.d. 1703) disagreed to, 131, if^App.

515-519. See Literference of the Lords, instanced in public accounts.

commissioners of, balloted for in the Ho. Commons (a. d. 1742) 192.

Acts of Parliament, Rolls of. See Rolls.

ADDRESS of the Lords, on the subject of a Bill depending, 57;—of the Com-
mons, on the terms of a charter to the East India Company, 59 ; on the

conduct of the Bishop of Worcester, 60, (jl. In Boucher's case, 62.

joint, proposed by the Lords (a. d. 1695) as to dipt money; but the Com-
mons address separately, and the Lords afterwards, 127 n.

to the Crown, for advance of Money (a.d. 1706) in anticipation of grant

of next session, 168 & n. Address for money at the end of the session,

usually for small sums (177) or of unascertained amount, but the practice

ought to be discouraged, 178 ; the marriage portion of the Queen of Den-
mark (a. D 1766) and the debts of the Prince of Wales (a. d. 1787) were
provided for in this manner, but in the latter case the informality was
partly rectified in the next session, 178 n.

for account of damages sustained in the rebellion (a. d. 1715) and compen-
sation to be made good in the next aids, 187, 188.

for payment of Mr. Pitt's debts, 195 ;/ ; in behalf of Mr. Palmer (a.d. 1811)

carried on division ; but the Lords having rejected a bill to the same effect

(a. d. 1809) the Crown declines compliance, and a criminating motion is

made thereupon, but negatived, 195 n.

Advance of money. See Loan. Address.

African
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African company, proposal for sale of forts, received in the House, and referred

to Committee of the whole House, 191, 192. 196 n.

Aggregate Fund, charged with annuities, 189.

Aids. See Taxation.

Allegiance and Supremacy, commission for taking the oaths delayed by the Lord
Chancellor, and conference with the Lords thereupon, 59.

Almoner, Lord, removed from office, on address of the House of Commons, 60,61

;

the Lords in vain addressing to the contrary, 34 7/.

Amendments delivered at a conference, 427.

Annuities, redemption of, notice to be given by the Speaker, 192.

Anticipation of parliamentary revenue of the Crown(A.D. 1680) forbidden, 89 &n.
208 n; authorized (a. d. 1693) 89.

Appellant Jurisdiction of the Lords, not supposed to extend to cases in which
Members of the House of Commons were parties (a. d. 1669, 1670) 58.

76, 77-
first in use {circ. a. d 1580) 75 n. But see 367. See Jurisdiction of the

Lords.

Appropriation of Grants, history of, 202; attempted anciently ^em/j.Edw. Ill,

Ric.II, Hen.IV, Hen.VI,andEdw.VI, 162 &,«, 202 n; occasionally carried

into effect temp. Cha. II, 202 ; instance (a. d. 1668) 88 &?/
;
(a. d. 1675)

89; article of impeachment against Sir Edw. Seymour, 202 7*.

since the Revolution, has become part of the regular system ofGovernment,

203 ; the exceptions since that time being few and mostly personal, 203 n
;

vote in favour of Mr. Palmer (a. d. 1808) purposely omitted in the general

Appropriation Act, 203 n;—Exceedings beyond the estimates voted, and
consequent debt on the several services first became large in the German
war (a. d. 1758-1760) 211 & 7/ ; and in the American war were carried to

such an amount as rendered the votes of the Ho. Commons and the Appro-
priation Act nugatory; in one instance (a. d. 1782) exceeding actually

the sums voted upon estimate, 212 &, «.

appropriation clause (a. d. 1689) drawn by Mr. Sacheverel and Mr. Somers,

203 n, & App. 520-525 ; whereby the collectors of parishes, the head col-

lectors, and receivers general are liable to fines (521), and the officers of

tlie Treasury and Exchequer (522) and all persons concerned in the issuing

or applying for other purposes the sums appropriated (523) are disabled

from holding office, 524.
criminating resolutions upon a misapplication of grant (a. d. 1711) 206 77.

Usually the clauses appropriating the funds provided in the Co. Ways
and Means to the services voted in the Co. of Supply, are inserted in the

Consolidated Fund Bill, 201 & n; added on the report of the bill of

supply, 169 ; added by an amendment upon report of resolution, 170.

empowering the King to apply the money as he thinks fit (a. d. 1734) 190.

213; protests against this practice in the Ho. Lords, terming it an un-
appropriation, 190/7, 2137;.

by the practice of appropriation, the Ho. Commons judge of the nature as

well as the quantum of the services provided for, 204 ; instanced in the

rejection of the Duke of Richmond's fortification plan, 204 n.

various modes of appropriation, more or less imperfect till 10 Anne, 205

;

since which the practice of such uniform continuance, that a difficulty

arose from it in a. d. 1784, when the aids and services had been voted, but

from a change of administration and consequent dissolution of Parliament,

no Appropriation Act had passed, 206 ; usually monies are issued during

the session, upon the autiiority of the votes of the Ho. Commons, 207;
but
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but in this case the diflBculty was increased by a threatening resolution of
the Ho. Commons, 90. 208 ; Parliament however was dissolved, and the
small sum afterwards appearing to have been irregularly issued gave rise
to no proceeding, 208.

the unlimited Appropriation Act (a. d. 1734) not passing without opposition,
a new practice arose, of giving a supply of general credit, since called a Vote
of Credit, which is granted in war time towards the close of each session,
213 «; censure moved (a. d. 1796) upon part appropriation of vote of
credit to past services, 214 «; the vote of credit has usually been given
through the Co. of Supply and of Ways and Means ; but this is not of
necessity (215) and in a. d. 1812 the vote of credit was effectuated by
referring the message to a Committee of the whole House, and a bill passed
for the purpose, 215 ?/.

in one instance a particular fund assigned for a particular grant, not irregularly,
but better in the usual manner, 2

1
5. See Supp/y.

Army pay bill (A. d. 1660) Lords interfere, 115; Lords amendments to similar bill

(A. D. 1678) disagreed to, and general resolution as to bills of supply, 123 ;

Lords amendments to bill (a. d. i6ig) disagreed to, 123.

ASHBYand IF^i/e (the Aylesbury case) 62-80 ;
^/ip. 247-278 ; state of the case,

as drawn up by the Lords (a. d. 170-1) 247-276; Ashby brings an action
against White as returning officer, and obtains damages ; but the judgment
is reversed by the Court of K. B. 248.

the plaintiff then appeals by writ of error to the Lords, who affirm the judg-
ment, 249; their arguments in support of it;—eveiy right implies the
existence of a remedy in maintenance of it, 249.253. 256,257; freeholders
all voted for county Members, till by 8" Hen. VI, (a. d. 1430) the rio-ht

was limited to those of forty shillings per annum, 249.
. burgesses in boroughs existing by burgage tenure, vote by right of their real

estates; in boroughs by charter or prescription they have a personal right
to vote, 250; right of electing members a benefit cognizable by law, 253

;

elections not free if returning officers may refuse to receive votes, 255
action upon the case will lie against the returning officer, 256 ;

possible
number of actions no objection, 259; a personal wrong not indictable,
therefore actionable, 260.

reason the soul of the law, which is not confined to precedents ; new actions
may be brought when a new wrong done (261) as new writs are made in
Chancery, applicable to new cases, 262.

jurisdiction of the House of Commons in election cases, questionable, since
freeholds, prescription, (263) and chartered rights, may be tried at common
law, 264 ; the last determination of the House of Commons may be law
(7° & 8° Wil. Ill,) but it may be necessary to bring an action upon its

264;—if argued, that this interferes indirectly with the business and juris-

diction of the House of Commons in election cases ;—it is answered, that
the riglit of the electors and of the elected is very distino-uishable • the
Commons may judge of the latter, not of the former, 265.

right of freehold, and franchise inseparably annexed thereto, must be tried
together, 266; the House of Commons incidentally tries the rights of
electors, not otherwise (267) and cannot give damages, 267, as the Courts
of law can do, when they cannot give other reparation, 268 ; the House of
Commons have not time to try the rights of individual electors; and as to
inconvenience from a possible contrariety ofother judgments, they sometimes
differ from their own, 269.

Vol. III. 3 Z the
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Ashby and White—continued.

the courts of law have the assistance of juries, and can administer oaths 270

;

nor ought Members of Parliament to choose their own electors, 270; no
action at common Ibw for false return, or double return;—the latter being
indeed no return, but a doubt submitted to the House of Commons ;—the
former being cognizable by the House of Commons, 271.

electors do not derive their right from the law of Parliament, which must be
subsequent to their right; but this does not trench upon the right of the
House to determine who are its own Members, 272.

argued, that if the Lords are to judge of the rights of electors, they may
interfere with all the other privileges of the House of Commons; but this

consequence must not hinder them from giving judgment on writs of
error, 273.

as to freedom of speech in the House of Commons, judgment having been
given against it in the K. B. (a. d. 1628) the Commons passed resolutions

againstsuch judgment (a. d. i64i)butwere not satisfied without submitting
that question to the Lords, first at a conference, afterwards by writ of error,

when the judgment was regularly reversed, 274.

the alleged inconvenience of action does not appear, but great inconvenience
will be prevented by securing the subject against corrupt returning officers,

-74- ...
absurdities which follow from trying the question in the House of Commons,
whose privileges cannot be incompatible with the rights of every English-
man, and of Magna Charta itself, 275 ; and in fact, no application for relief

in such a case was ever made to the House of Commons, 276: and the

Lords reversed the judgment of the Court of K. B. 14 January, 1 703.
upon the foregoing state of the case, the Lords resolve generally, That free-

holders may bring actions against returning officers, 276; that for the
Commons to declare this a breach of privilege is to subject the law to

themselves ; and that the votes of the Ho. Commons hinder the course of
justice, 277.

these resolutions ordered to be printed, and sent to all returning officers, 277,
278.

i^or the sequel ofAshby and White's case, see Aylesbury electors ca.se, infra.

Assistant of the House of Lords (Lord Chief Justice Keeling) has leave to appear
before the Commons, 57, 58.

Attendance of Members of the Ho. Commons desired in the Ho. Lords, 10-21;
modern practice as to this, 19, 20, 21.

\tterbiiry, Bishop of Rochester. See Bishop of Rochester.

Aylesbury Electors case. App. 278-367. Representation and address of the Ho.
Lords to the Queen (a. d. 1 704) in which they state the case of Ashby and
White (for prelude to which, see Ashby and White's case) and that other
Aylesbury electors having commenced actions, have been committed by the

Ho. Commons (279) as having acted contraiy to a declaration of that House
(280) and in contempt of the jurisdiction, which they assume themselves to

have over their own electors, 281 ; but the writ summoning Parliament gives
them no such powei-, and the right of election is a legal interest determinable
by law, 282; privileged cases are set up upon this occasion (284) though
heretofore the Ho. Commons have sought the protection of law against

returning officers, 285.

the



INDEX TO THE THIRD VOLUME. 539

Aylesbury Case—continued.

the writ of Habeas Corpus has not been effectual in relief of these Aylesbury
men ; and even the application for it has been reprobated in the Ho.
Commons (286) so that they who are imprisoned are not to seek their
liberty, 287.

the writ of Habeas Corpus was formerly obeyed by the Serjeant at Arms
(a. d. 1680) but now the Commons are advocates of indefinite imprison-
ment, if they feel themselves offended, 288.

thus they have represented to the Throne, that commitments by them, are not
examinable elsewhere ; and that no writ of error should issue, (289) denying
that writ to he in such case, 290; (but they are not the proper judges of
this point, 291) and that the giving supplies is a bad reason for assuming
power over the due course ofjustice, 292.

the counsel who pleaded for the prisoners have also been committed, in

imitation (as it seems) of O. Cromwell, who committed Maynard for like

conduct, 292 ; and the prisoners have been removed from Newgate to the
Serjeant's custody, 293.

the Lords then lay before the Queen six resolutions of theirs against the
proceedings of the Ho. Commons, 29,5 ; to whom the resolutions having
been delivered at a conference, they demanded a second conference (296)
at which they even disputed the right of judicature in the Ho. Lords, and
reproached them with misconduct in administering it, 297, 298; but
they themselves have long been aiming at an increase of their own power,
having extended their ancient claim of originating bills of supply to pre-

venting the Lords from making the least alteration in such bills; and then
by tacking to them any obnoxious matter, they in fact assume the entire

legislative authority, 299.

the Lords do not desire to interfere in election petitions (300) but cannot
yield to the Commons power over the Habeas Corpus Act, 301 ;—and having
thus stated to the Queen the matters in dispute (302) they intreat that the

writs of error already applied for, may be issued, 303.

they then proceed to state the substance of the Conferences :

at thefirst conference, the Lords after stating the use of conferences to be
for explaining and debating matters in dispute (303) deliver their six

resolutions to the Commons, 305.

at the second conference the Commons state, that they are under a necessity

of vindicating the very being of the Ho. Commons, 307; that the Lords
at the last conference delivered positive resolutions, as if to contradict their

own description of the use of conference, 307;—that notwithstanding this

irregularity, the Commons will proceed to examine those resolutions, 308.

to the first resolution, they say, that they concur in wishing neither House to

create new privileges; especially that the Lords would put an end to their

encroachments in judicature, especially in original causes (308) and in

bringing before them appeals (as in the present instance) from the proceed-

ings of the Ho. Commons, which are now sought to be judged of according

. to an extrajudicial vote of the Lords, 309.

to the second resolution, they say, that fully allowing the right of every man
to seek redress by law, it does not follow that the distinctions between dif-

ferent courts of law is to be destroyed: a man must go to the proper court,

which in this case is the House of Commons, 310; no wonder that the

Lords would willingly establish that all rights are to be determined by

3 z 2 actions
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Aylesburi/ Case—continued.

actions at law, in which they consider themselves as the last resort by
appeal 310.

'

to the third resolution, they say, that they have assumed no new jurisdiction

in the case of the Aylesbury men ; that they have always determined the
right of election; and that by 7°-8° Will. Ill, it is specially declared to be
according to the last determmation of the House of Commons, 312;—in
28° Eliz. (a. d. 1586) the Lord Chancellor having interfered in the Norfolk
return, a Committee of the Ho. Commons reported resolutions against

such interference, and seated the Members on their own decision, 313 ;—
in 1° James I, (a. d. 1603) the Lords having interfered in Sir F. Goodwyn's
case, the Ho. Commons resisted it, and represented to the King, that for

their own privileges, they (as well as the Lords for theirs) are the sole

court to determine ;—as in their apology (a. d. 1604) it appears that no
opinion of the inferior courts ought to interfere with the High Court of

Parliament, 315;—that the Lord Chancellor (a. d. 1672) having issued

election writs during a prorogation, the elections had thereupon were de-

clared void, and warrants for new writs issued by authority of the Ho.
Commons, 31 6

;—that the proceedings in the present case go to subject the

election of Members to the decision of other courts, and are consequently in

breach of an essential privilege of the Ho. Commons, who have therefore

committed the offenders, 317.

to the fourth resolution, they say, that every man imprisoned has a right to

seek his liberty by application to the proper court, which in this case is the

House of Commons, who have committed the Aylesbury men for breach of

privilege, 318.—The case cited of Serjeant Pemberton and others (a. d.

1675) 319, and of Mr. Duncombe (a. d. 1697) S^^-
to the fifth resolution, they say, that had the lawyers acquiesced in the

judgment of the Lord Keeper and Judges formerly given, this affair, in

which they have manifested ill designs against the freedom of elections,

had not been noticed by the Commons, 323.

to the sixth resolution, they say, that it is of no consequence whether a writ

of error be of grace, or of right, as not being applicable on the present

occasion, 323 ; that the hearing of appeals from other courts by the Lords,

is an usurpation, which in its extent must subject both liberty and property

to the House of Lords (324) and that the danger is the greater, from the

manner in which the usurped right has been administered, 325.

At a third (and free) conference, for the arguments of the Lords in support of

their first resolution, see pp. 325, 326. 340, 341 : reply of the Commons,
344-345.—Second resolution. Lords arguments, 327-332. 341 : reply of

the Commons, 345. 353.—Third resolution. Lords arguments, pp. 332-335.

341-343; reply of the Commons, 345. 355.—Fourth resolution. Lords
arguments, 335-337- 843 = reply of the Commons, 347, 348. 357.—Fifth re-

solution. Lords arguments, 337-339- 344 : reply of the Commons, 348.
357.—Sixth resolution. Lords arguments, 339, 340. 344 : reply of the

Commons, 348. 357.
Further arguments of the Commons at the free conference, 348-351 ;

—
of the Lords, 351-352 ;—of the Commons, particularly to the 2d, 3d, and 6th

resolutions, 353-359; of the Lords, 359-361 ;—of the Commons, 361 ;

—

of the Lords, 362 ; of the Commons, 362-367; at the close of which they

quoting the Lords Journal to prove that the practice of appeal to their

judicature was new and unprecedented, 18° Jam. I, (a. d. 1621) the Lords
interrupted the argument, saying they were restrained from entering into

debate on their judicature; and broke off the conference, 367.
Bank,
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Bank, proposal for the continuance of the charter received in the Co. Ways
and Means, 191 ; other proposals received in the House, and referred to
Co. Supply, 191 ; or Co. Ways and Means, 193. 217, as the case may
require, 217. See African Company.

Bar of the House, at the admission of Peers, 3.

Barons of the Cinque Ports ; the Lords except to the title Barons, 48.
Benevolence, an arbitraiy mode of taxation, 16° Edw. IV, (a. d. 147(1) 98; abo-

lished (A. D. 1483) but soon revived by Hen. VII, and VIII, 98, 99;
Mr. St. John punished for opposing it (a. d. 1614); Sir E. Coke's and
Lord Bacon's conduct on that occasion, 99 &n; reprobated in the petition
of right, 100. See Taxation.

BILL sent from the Lords with unusual message, 24, 25 ; Commons prevented from
noticing this by the session ending, and the Lords quote the precedent
afterwards, 25 n.

pardon bill, Gg ; sent down with unusual message, which is excepted to, 25,
26 ; but in fact bills have been recommended by one House to the other,
and the Commons have reminded the Lords of a neglected bill, 30.

Lords Journals searched to know the fate of a bill, that a new bill might be
brought in, 32.

conference concerning any bill to be demanded by the House in possession
of the bill, 46; address to the King on the subject of a bill depending, 57;
grounds and evidence upon which bill has passed, asked by either House,
70,71, 143 h; 144/;; irregular proceedings in brandy bill, 120.

clerical error in money bill amended privately, 121 n; mistake in title of a bill;

bill without a title, 26.

proviso in bill proposed by the House in which a bill has originated, on its

being returned from the other House with amendments, 437 ; bill left on
the conference table in consequence of a dispute between the Houses, 450

;

unauthorized alteration in a bill, 137 n.

laid aside, and substance inserted in another bill depending; held to be un-
parliamentary proceeding by the Lords, 120.

private bills which go to establish a toll, cannot be brought in until the peti-

tion has been referred to a previous Committee, 182; if a private bill drops
from any (question of privilege, no new petition for bill required, 138, 155 «.

See bill of Stipp/j/, Pardon, &c.

Bishop of Worcester, afterwards of Bristol, (Thornborough) publishes a book of
which the Commons complain by message to the Lords (a. d. 1604) ac-

knowledges his fault, 47.
of Lincoln (Neile) dissuades the Lords from conference as to supply (a. d.

1614) 48; the Commons send a message as to this, and the bishop makes
apology, ,50; anecdote of his conversation with James I, 50 n.

of Worcester (Lloyd) interferes in an election; upon an address of the

Commons is dismissed from the office of Almoner, 60, 61, 34 m.

of Carlisle, interferes in an election; heard in his defence, 63 8t n.

of Rochester, desires leave of the Lords to defend himself by counsel in the

House of Commons, (a. d. 1723) 64; but does not avail himself of per-

mission given, 64 n.

Blackwell Hall bill. Lords amendments disagreed to, 128.

Blanks left in a bill of supply, to be filled up by the Lords, 1 15.

Book, complaint against, 47.
Boroughs, by burgage tenure, by charter, or by prescription, 250.

Boucher's case, address of the Commons in support of the royal prerogative, 62.

Brandy bill (a. d. 1670) amended by the Lords, 120; but In the course of the

twelvemonth, amendments in a similar bill are disagreed to, and the bill

being
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Brandy—continued

.

being laid aside, the substance of it is inserted in another bill then depending

;

which the Lords term an " unparliamentary proceeding," 120. See
Interference of the Lords.

Bribery bill (a. d. 1729) the Lords suffered to alter the penalty, 134 & n.

Burnet, Bp. History of his own times, quoted, 28. 60. 62. 81 n. 132. 224.
Burying in woollen bill. Lords amendments not agreed to, 122.

Calicoe bill. Lords amendment, inserting a penalty, disagreed to, 127, 128.

Ceremonial at a conference, not adhered to in a joint committee, 43.
with respect to a pardon bill, 70 «. See Serjeant. Mace. Bar. Chairs- Stools.

Chairs, set for Lords admitted into the House of Commons
; 3, 4, 5, 6.

Charity lands bill, cannot originate in the Ho. Lords, as consequentially affecting

the poor rates, 140 & n.

Chester, act for county and city Members (a. d. 1543) 252.

Church rates and tithes bill originating \vith the Lords, is rejected, 121 ; but see

distinction, 136, 137 n. 154 n.

Cicero, commends freedom of speech without personality, 74 n.

City petitions, how presented, 237;?; if from the Common Council, a copy is

previously sent to the Speaker, 231 «. See Petitions.

Civil list, the King addresses himself to the Commons thereupon (a. d. 1 760) 90.
the Commons interfered in the King's household expenses, temp. Richard II,

and Heniy IV, 102; and with clearer right, when maintained by Parlia-

mentary grants, 103 ; resolution thereupon, 103 /(.

Clarendon, Lord, quoted or referred to, 88 //. 113". 202.

prevents the settlement of a large permanent revenue on Charles II, 103??.—105«-
Clerical error in a money bill (a. d. 1674) corrected privately, 121 n;—amended

by the Lords, 142 n.

Clerk of the Parliaments, 23. 26. 29. 57.
Coherence, amendments read with the ' coherence,' or context, 382.

Colchester workhouse bill, Lords amendments disagreed to, 128.

Commissioners of accounts, not to be appointed by the Lords, 469. 483.
of excise, incapacitated from sitting in Parliament, by a tack, 491.
or committee, or collectors of rates, under a private bill, not to be appointed

or altered by the Lords, 117. 142. 146. 154.

COMMITTEE, joint, of the two Houses, in 1641 , 38 w ; in 1661, of 12 Lords and
24 Commoners, to examine into traitorous designs, 38 ; rumour as to this

committee, 43 n; in 1679, a similar committee, on the subject of impeach-
ments, though the Lords at first objected, 39; in 1680, a committee
appointed of five Lords and ten Commoners, to arrange the trial of Lord
Stafford, 40; in 1695, a committee of 12 and 24 on the subject of Sir

T. Cook's accounts, 41 ;—apparently to assist in the execution of a law just

passed, 41 n.

the number of Commoners always double the Lords, as in conferences, but
the Lords do not as then except to the Commons sitting or wearing hats;

the advantage of examining upon oath expected from a joint committee;
but the Lords object to this, 43, 44 n.

intended in 1778, but not palatable to the Lords, who were liable to be out-

voted by the double number, 44, 45; in 1794 the same objection was felt,

and secret committees of each House appointed, with power to commu-
nicate with each other, 41. 45; similar objection in 1810, 45 n.

of the Lords, at which some Members of the Commons are allowed to be
present, 40 n.

of
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Committee—continued.

of the whole House; message for special supply referred to, though Co-
of Supply then subsisting, 169; or that being closed, previously to re-ap-
pointing it, 169 «.

lays a charge on the aggregate fund, 189; proposal of African company for

sale efforts, referred to, 192; loan subscription, time enlarged in Co. whole
House, 192; Granada and East India Company loans, originate in Co.
whole House, 195 «; and taxes not for the service of the current year, 199;
so expiring laws report referred to Co. of the whole House, 201.

of the House of Commons, Peers attended by, on various occasions, 84-86;
to give information, 84; to give thanks; to make congratulations, 85; to

require information ;—enquiry made in this manner must produce defective
evidence, 86.

to examine treasury and navy accounts (a. d. 1670) 187.
on national debt (a. d. 1727) and representation thereupon, 188.

For other select Committees, see the various subjects.

Commoners, not to be appointed to office by any enactment proposed by the Lords,

117.469.

COMMONS, House of, take notice of what passes in the Lords, 49; who object

to this, 50 ;—of a private conversation concerning a Member, imputed to a
Peer, 53, 54; but in a. d. 1640, they desire the Lords not to notice their

debates, and promise similar forbearance, 54; Motion reprobating the

conduct of the Ho. Lords; but negatived, 32 n.

complain of words spoken against a former Parliament, and order the person
into custody (a. d. 1640) 55; in 1641, again complain of words spoken in

the Lords, 55: who however refuse to notice words spoken in the Commons
against Lord Peterborough, 55 11 ;—assume a power to seize supposed
criminals ; to which the Lords make objection, 56.

complain of words spoken by a Peer at a conference, 60 ; address the Crown
for the dismissal of the Bishop of Worcester from office, 60, 61 ; complain

of the exculpation of Lord Hahfax by a resolution of the Lords, 61.

assume judicature in the preambles of bills, 63. 6fi;(; publish resolutions

against the appellant jurisdiction of the Lords, and commit suitors of the

Lords into custody, (a. d. 1675) 79; dispute the right of the Lords to

examine into a plot, 80, 81; jurisdiction and rights peculiar to the Com-
mons, 83. See Parliament. House. Jurisdiction.

Conference, at which a vote of the House of Commons is communicated to the

Lords, who take exception at this, 24 n ; the Lords communicate resolutions

in another case, and the Commons object to it, 307, 308.

on breach of privilege by a speech in the Lords, 51 n.—on the summons of a
Peer by the Commons, 53.

concerning a bill depending, by whom to be demanded, 46.

refused by the Commons on the subject of subsidy, 111; evaded by the

Commons, 129.

dispute arising at a conference, the bill is left on the conference table, 4,50.

Conformiti/ occasional. See Occas/o>i«/ conformity Bill.

Consolidated fund bill, 201 ; contingent burthen on, referred to a Committee of the

whole House, 1 75 8c /(.

Constitution, or form of Government in England. See Freedom, Revenue, Taxation.

Constitutional principles; derivable from the records of Parliament, P. vi.

Conlrihulion levied by the King (a. d. 1621) 100 n. See Fo/((/(/«/// contribution.

Cornwall, duchy of; Lords amendment in bill (creating a fee) disagreed to,

126 & n.

Cortes



544 INDEX TO THE THIRD VOLUME.

Cortes of Castile, writ of summons and return of Members in a. d. 1390 & 1406,
still extant, 93 >i.

Court of Parliament, 46; House of Commons an essential part of it, 36 «; but
not itself a Court, 46 ; message of the Lords as to this, 48. See Parliament

.

Credit, vote of, '213 71. See Supply. Appropriation.
Crotvn, must recommend petitions for public money (ordered a. d. 1706, 1713)

168; or the Speaker declines putting the question, 168 n.

Crown debts, bill concerning, not to originate in the Ho. Lords, 150, 151.
not to be released or compounded but in a Committee of the whole House,
169. 2-27 ; official certificate must be annexed to petition, 228.

Crown lands bill, cannot originate in the Ho. Lords, 138, 139 n.

Custody, persons in custody of one House, sent for by message to be examined by
the other, 63. 74; 51. 56; bailed, 5,5; the Lords discharge out of the

Tower a person committed by the Commons, who remand him to the

Tower, 59, 60 11

.

Dauby, Lord, circumstances of his pardon, enquired of the Lord Chancellor, by a
Committee of the House of Commons, 85 n.

Debate interrupted without formal adjournment, for the purpose of receiving mes-
sage from the Lords, 31 ; Conmiittee of the whole House breaks up for the

same purpose, 3 1

.

Debt to the Crown. See Crown Debt.

Dover Haven bill, 31° Eliz. said to have originated in the Ho. Lords, 116 u.

128 n.

Downing, Sir George, supposed inventor of appropriation of grants, 88 n. This
a mistake, 102 n, 103 11. His speeches against Tacks, 218 n, 221 n.

Duncombe, Charles, committed to the Tower by the Commons ; discharged by the

Lords, and remanded by the Commons (a. d. 1697)59, 60 n.

Durham, Act for county and city Members (a. d. 1674) 252.

Hast India bill, protest against an alleged tack, 70/;, 71 n. 219.
charter, address of the Commons, (a. d. 1691) 59.

Elections, individual Lords interfere in elections, 60, 61.63. Sessional order

against such interference, 72 n. Peers vote at elections, but no complaint
of this ever made to the Ho. Lords, 72. Exclusive jurisdiction of the Com-
mons in all election cases, 80. 83. See Ashby and White's case, and
Jylesbuiy electors case.

Electors, whether their rights triable at common law? 249. 253. 267. 274. See
Ashby and White's case, supra.

Evidence. See Grounds anA evidence.

Exchequer, account always kept thereof the credit of each public service; and the
army credit not being sufficient (a. d. 1782) a further sum was immediately
voted, 209 n. See Halifax, Lord.

Exceedings beyond estimate, enormous, 211 & n.

Excise bill, (a. d. 1670) amended by the Lords, 120.

commissioners of, incapacitated by a tack, 491.
(a. d. 1733) numerous petitions against, 229. 234.

Expiring Laws, report, referred to the Co. Ways and Means; better to a Com-
mittee of the whole House, 201.

Facts. See Grounds and Evidence.

Fees of office, as laying a charge on the subject, not to originate in the Ho.
Lords, instance (a. d. 1692) 126 &. «; held to be of the nature of talliage,

135 «•

Fen
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Fen lands bill, originating in the Ho. Lords, voted a breach of privilege, as
laying a tax on the people, 1

1
7.

Fifteenths, an ancient mode of taxation, 87, 97 & «.

Finch, Lord Keeper (a. d. 1640) is admitted into the House of Commons to de-
fend himself, 3; Rushworth's remark on this, 3 n.

Finch, Sir Heneage, (a. d. 1671) attorney-general, thanks to him for drawing
reasons in answer to the Lords at a conference, 426; on the Committee in
Skinner's case, 368 n.

Finch, Lord Chancellor (a. d. 1678) reprobates the practice of tacking other mat-
ters to bills of supply, 224 n, 225 n.

Floyd's case, in which the Commons assume jurisdiction, (a. d. 1621) but allo^^'

that it is not to be drawn into precedent, 51. 81 n.

Forfeited Estates Bill (Ireland) Lords amendments disagreed to, 129, 130; and
App. 486-494 ; tack alleged against this bill, 219.

(Scotland) report not communicated to the Lords, 157^. 526.

Franking, privilege of, coeval with the Post Office, (a. d. 1660) 65 n; the Lords
having disagreed to the clause allowing it to the Commons only, it is

granted by warrant upon a private understanding, 1 14 «.

the House of Commons having resolved to regulate the abuse of this pri-

vilege with regard to their own Members, communicate their resolution to

the Lords, who come to a similar resolution, and a bill is brought in to

this effect, 66; subsequent Acts have not been preceded by such mutual
resolutions of the two Houses; franking thenceforward being authorized by
Act of Parliament, not by privilege, 66 n; Acts which limit franking,

65 n, 66 «.

by the cross post, not by the penny post, 6.5??; petitions to Parliament,
received free of postage, 66 n. For history of franking, see Rep« 16
April 1735.

Freeholders all voted for county Members till the right was limited to those o^
forty shillings per annum (a. d. 1430) 94 n, 95;;. 249.

Freedom of the English form of government, not an infringement on the royal

prerogative, but derived from the time of the Saxons, 106, 107?;. This
maintainable upon the authority of records, against Mr. Hume, the par-
liamentary history, (106 «) and Lord Mansfield, 107 «; arguments and
authorities referred to, 109 //.

Freedom of speech, see Speech.

i-i/HcZ, General, 1 1 8 ; Aggregate, 189; Consolidated, 175.

Gaol bills, whether to be amended by the Lords, 142. 145, 146.

General fund, money to make good deficiency voted in Co. Ways and Means,
instead of Co. Supply, 188, i8g. Probable reason of this mistake, 189 n.

Glanville, Mr. quoted with approbation, 18.

Glasgoiv riot, satisfaction of losses voted in Co. Supply, and a local tax imposed
by Co. Ways and Means, i88.

Grants. See Taxation. Suppli/. Appropriation.

Grounds and evidence upon whicli bill has passed, asked by either House of the

other, 70, 71. East India bill. National Debt bill, (a. d. 1786) Isle of Man
bill (A. D. 1805) 71 n. See also 143 & n. 144 n. 526.

Hakewill referred to for history of ancient taxation, 95 n.

Vol. III. 4 A Halifax,
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Halifax, Lord, auditor of the exchequer, his conduct being questioned by the

Commons (a. d. 1702) is exculpated by the Lords, 6l. 503; proceedings
between the Houses upon this, 50,5. 508, 509. 512.

Hatsell, Sir Henry, baron of the exchequer (a. d. 1697-1702) 486;?.

Havemhatn, Lord, oflends the Commons at a conference, 60. 73.
Heail/i money, 89; bill amended by the Ho. Lords (a. d. 1664) 118.

Highway tolls, committee to inquire into management and application thereof

(A. D. 1713) 90,

bill (A. D. 1662) being amended in the Ho. Lords, the Commons disagree

to this, as laying a charge on the people, 117; the Lords yield, but assert

their right generally, ii8. See Turnpike bills.

House of Commons, the great inquisitorial court of the realm, 8; grand inquest of

the nation, 36 /(. 51 2; peculiar province in legislation, 83. See Parliament,

Commons.
examination of public accounts the proper business of the Ho. Commons,
469. 476.

Household of Hen. IV, persons removed from it at the instance of the House of

Commons; so of Hen. VI, 101 //. 149 /*.

Houses of Parliament, Members of each House on an equal footing as to being
examined by the other House, 8, 9; and generally in their intercourse with

each other, 67. See Parliament, Lords, Commons.
Hume, the historian, his opinion of magna charta, and of English liberty in general

inconsistent, 106 n.

Impeachment, Members are not examined as witnesses without leave asked, 21 n.

/w/^m? rolls, 498. 501. 506. 512, 513.
Inilosure bills, instance of Lords amendments, which occasioned a committee and

report, 3 May, 1780, 154 «; the Lords cannot alter parish boundaries, as

being taxable limits, 155 /(.

Indempmti/ of the Lords and Commons, 147-158 w. The Lords having given

advice to Hen. IV, touching the rate of aids and duties, a Committee of
twelve Members of the Ho. Commons is sent for, and directed to report

what they had heard, 148; the Commons are greatly disturbed at this

proceeding; whereupon the exclusive right of the Commons to make
grants to the Crown is established by law, 149; the grants are to be com-
municated by the mouth of the Speaker, and the interference of the Lords
in the present Parliament (a. d. 1407) is not to be drawn into precedent,

150. 158 w. 400. 409. 416. 478.
Inquisitorial court, or grand fnquest, 36 n. 512. See House of Commons.

Interference of the Lords in matters of Supply, 110-157. The Lords
and the King (Hen. IV^,) having given directions to the Commons as to

the proper amount of Aid and Subsidy, (a. d. 1407) they are greatly dis-

turbed, and the Indempnity oi i\\e Lords and Commons is passed, 149. See
Indempniti/

.

progressive exactness of the Commons, in resisting the interference of the
Lords;—till the Restoration they only insisted on originating such bills;

afterwards they objected to any amendment in them, 151;—successive
resolutions of 27 April, 1640, 112;—of 16 April, 1671, 120;—of 3d July,

1678, 68. 123. 152. 440.
—— the imposition of pecuniary penalties by the Lords, was first resisted

A. D. 1690, as being charges or burthens on the subject, and thenceforward
no alteration in the distribution or application of penalties has been

permitted,
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Interference—continued.

permitted, 1 52 ; but the offence and the penalty may be struck out together,

153; a penalty cannot be done away contingently by the Lords, 153 «.

the claims of the Commons as to money-bills, may be classed as follows

;

(1.) in bills or other matters relative to supply, the Lords can only amend
verbal or literal mistakes, (154) such as clerical errors appearing to be so
from the context (a. d. 1750, 1803, 1805) an unauthorized alteration (a. d.

i8o8) or dates which have elapsed while the bill depending, and words in

conformity with such an amendment(A. d. 1797, 1804) 137«, 138 n; amend-
ment within the scope and purport of the Commons bill, agreed to, 137. 142.
See Instances in matters of Siipp/i/ below (A.)-—The Commons have also

claimed the exclusive care of the Accounts of the money granted by them-
selves. See Instances of this below. (B.)

(2.) in bills imposing pecuniary burthens on the people directh/, the Lords can-
not make any alteration relative to tolls or rates; or in the commissioners or

collectors, 154; but verbal mistakes in designating tlaese may be rectified,

154 n. See Instances below (C.) of Poor Rate Bills, Turnpike Bills, &c.
(3.) nor can the Lords originate bills, or make amendments, which inclirectii/,

or in their consequences may be a charge upon the people, 155. See
Instances below (D.) of Crown Land Bills, Trade Regvilation Bills, Sic,

(4.) nor can the Lords insert in a bill any pecnnian/ penalty or forfeiture, (155)
nor alter any enactment connected with it ever so remotely, 155 «; and
therefore the effect of the Lords amendments must be considered with
much discrimination, 155 w, 156//. See Instances below, (E.) of Penalty

Clauses inserted or amended by the Lords.

Interference of the Lords in matters of Supply (A.)—they propose to confer with V^-)

the Commons as to granting a subsidy; opposed by Sir Francis Bacon
(ill) and refused upon division, ii2w; conference desired on the pre-

amble of a subsidy bill, excluding the Lords, 112.

they recommend precedence of supply 112, 113//; resolution (of 27

April 1640) upon this, 112, 113; Mr. Pym's speech in the conference

held on this occasion, 398-400 ; he adverts to the dignity and noble

functions of Parliament in respect to the legislative and consiliary power,

and as the highest court of resort and judicature in the kingdom (398),

and that herein there are peculiar privileges of each House: subsidy

and supply begin with the Commons; and although the Lords acknow-

ledge this, they have voted that supply should have the precedency of all

other business ; thereby concluding both the matter and order of pro-

ceeding, in breach of the privilege of the Commons (399); who also

observe from the mention of religion, propriety of goods, and privilege of

Parliament, that the Lords take notice of the proceedings of the Com-
mons, which is another breach of privilege, 400.

they are suffered to amend poll-tax bill (a. d. 1660) but a special entry in

the Commons Journal is ordered, 114; desire to assess themselves in a

poll-money bill, 114; leave out a proviso in the post-office bill, 114; fill

up blanks (a. n. ifiHi) left on purpose by the Commons in a money-bill,

11,5; certain amendments made by the Lords, appearing to trench on the

privileges of the Commons are agreed to (a. d. 1G62), but special entry

ordered, 117.

post-office, excise, and hearth-money bills (a. d. 1663) Lords amendments

partly agreed to, 118; Lords amendments to poll-tax bill (a. d. 1666)

disagreed to ; but a clause as to taxing themselves agreed to, 119; brandy

bill (a. d. 1670) Lords proviso agreed to, 119; subsidy bill and excise bill.

Lords amendments agreed to, 119, 120, the Lords having amended the

4 a 2 foreign
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Interference (A.)—continued.

foreign-brandy bill, it is laid aside by the Commons, and the substance
inserted in a bill then depending, which the Lords deemed to be " unpar-
liamentary." 120.

the Lords not suffered to reduce the rate in a sugar-duty bill, and a general

resolution (13 April 1671) that a rate or tax is not to be altered by them,

120; {App. 401—426); conferences and opposite resolution of the Lords

404; their reasons, 404-406 ; herein proof and instances that in ancient times

the Lords and Commons consulted together on the subject of supply; and
lately (a. d. 1609) in the great contract for tenures and pm'veyances, 407;
preamble of the bill of supply mentioned the Lords till the reign of Cha. II,

408 ; the right of the Lords to deliberate on tonnage and poundage proved
from the style of the preamble; even the Indempiiiti/ of the Lords and Com-
mons proves this, 409; instances of amendments of the Lords as to lessening

the duration of a subsidy, 410;—the Commons answer, that the records

referred to by the Lords do not prove what is asserted, 413; that the con-

tract for tenures was rather a purchase than a tax, 414; that the record

of 3° Ed. I, relied on by the Lords is in favour of the Commons, 415; as

is the Iitdempniti/ of the Lords and Commons, 416; that the book cases

cited by the Lords are of no authority, and the parliamentary proceedings
anomalous and inapplicable, 417; the Commons then produce many pre-

cedents for the exclusive right of granting aids and subsidies in ancient

times; tonnage and poundage first granted for life, 21° Ric. II, 418 ; list

of bills of supply, i2''-23'? Cha. 11,420; the Commons having been in

possession of this right for at least 300 years, it is unsafe to argue the reasons
of such fundamental constitutions, 421 ; for that the judicature exclusively

claimed by the Lords might be questioned with better shew of argument,

422, 425; the power of abatement of a tax would insensibly go to a rais-

ing, 423, 424; the proportion of taxation paid by tlie Lords inconsiderable,

424; conclusion against the Lords amendment, 426.

the Lords desiring the concurrence of the Commons in a vote of thanks for

the King's speech (a. d. 1673); answer is made. That such concurrence
would not be proper (a supply being asked) 121; poll-bill amended by
the Lords as to assessing themselves (a. d. 1677) and agreed to, 122.

army disbanding bill amended by the Lords; after many conferences,

amendments disagreed to; and general resolution (of 3 July 1678) against
any interference whatever of the Lords in bills of supply, 122, 123; App.
434-441-4,50. In this case the Lords had made a necessary amendment
in the period assigned for the execution of the Act ; in place of which
amendment the Commons offer them a proviso; producing two precedents
of provisoes offered after sending a bill to the other House, upon its

being returned with amendments, 434, 435; the Lords disagree to the
proviso as inadequate to the proposed end, and insist iqion their amend-
ments, enlarging the time for execution of the Act, this being so necessary,
that the proviso of the Commons enlarges the time still further, 436;
besides, that the clauses of the bill are inconsistent with the proviso, which
as to forfeitures is doubtfully penned, 437 ;—The Commons deny that their

proviso is doubtfully penned, 443 ; or that it is inconsistent with the rest of
the bill, herein chiefly relying on the conditional nature of the proviso, 444 ;

that the time limited in the bill is become too short, by the delay of its

progress in the Lords; but that it may still receive the Royal Assent before
the time assigned for its execution is actually expired, 44,5 ; and if not,

that a bill is held to be relative to the first day of the session ;—the Lords
answer, that the day of the Royal Assent will appear in their journal,—to

which
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which the Commons reply, that the Royal Assent is to be tried by the Re-

cord tself, and will theA be relative to the first day ofthe session, 446. The

Commons had agreed to one of the amendments of the Lords 438; but

They now recur'to the general objection, that the Lords shall make no

amendment whatever inl. bill of supply ; that as the Commons only give

thev also dispose, and the Lords must not al er such their disposal, 44b,

finally that the Commonsare concluded by having twice adhered, 447.-The

Lord aro-ue, that if concluded, they ought not to have asked conference,

447 thafthe Lords insist upon their amendment, to obviate an incongruity,

thlch,hke clerical errors, must be open to correction, 448 ;
"^e Commons

nrofess to have adhered chiefly to maintain their privileges, and that the

Cds may yield the point without hazarding any of theirs, 449 ;-finally,

the LoSs^lfuse to take back the bill, and ,t is left on the conference

table, 450. .

amendments in a subsequent amiy disbanding bill, 123 «; and again

"ad 1679) i^S ;
post-office bill (a. d. 1685) ongmates in the Lords with-

out objection, 123, 124. .

Lords amend an additional poll-bill (a. d. 1689) by appomting commissioi^ers

toratrthemselves, 124; reasons of the Commons .for disagreemg to this,

2rt ^W 45' -460. The Commons in conference assert their exclusive

ilt as tVbills of supply in the largest terms, 45-^; and refuse to permi the

Ss to appoint coiiiissioners to execute an Act already pas-d, 4o3^

for that the Additional bill charges the Commons on y4o4 '
- ^^^ ^ord in

answer urc^e that an omission from haste ought not to piejudice tlieir

Ss for'that precedents are not wanting of their appointing comm.s-

sfeners to assess themselves, 456; that they cannot yield that right, and

have now taken opportunity to retrieve the omission, 460.

__ aniendments to customs-duUes bill (coffee ^n^ -) .sag^^^^^^^^^^

ll p^riSu^o :it r he ^C'^^oilencemei^t ofa bill of s.ipply
;

noi- to

iesS Se - ant by allowing a drawback, 463; the Lords affirm hat they

have a right to lessen a rate^or tax; but that the proviso allowing drawback

does not lessen the rate, 465.
^ , t .

, , in /. T^ iR«n no mV some small " amendments ot the Lords,—
'tTelifl'^5 lolttV^ni^ntTUm, as to assessing themselves^

rfnifioo\ agreed to, 125; Lords amendments as to rating themselves m
1 lJ^;iSx bT(A D. 1692) disagreed to, 125, 126; reasons of the

Conntr 1
6'«.^ Sm^U amendments in land-tax bill (a. n. 1693) agreed

to bTentered particularly in the Commons journal 12b.

T o^r s amendments to silver-coinage bill (a. d. iHgS) disagreed to, 126
;
and

Loids amenameiuf, 10." »
1606)127 :—The Lords having proposed

m the case of the <;"'
-';'' i.^-^'^f^ f^Jii'l^e Commons take n"o notice of

a joint address as to
^jf.^l^^f

"
^^
^^T"'; „. Vellum and parchment-

the proposition, ^"^ ^f^'^^^f^.^^P^i ^/die Lords and Commons as to the

tS^l^J^^&^Ji^^^r^-^, though then-amendment does

L:::;;^!::!^::: to ^Sh folded estatos-bm Ca .. .700 disagreed to—
"^O^g) and -gu^d at conferences, ^;>p 486-494. Jl-

Commons disagree

,,non the sreneral "round of the resolution of A. d. ib^S, 488 tUe Louis

So.'":!.!:™,., the exclusive ngh. o< the Co„„„o„ -«™^^;;^° »|-«
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parliamentary ; or that they may not interfere to protect innocent persons,

and to prevent the manifest injustice of vesting a greater estate in the

trustees than the forfeiting person had, 490; that the Crown, not the

Commons, has the right of disposing of forfeitures ; and finally, that in

such a bill, to incapacitate the commissioners of excise from sitting in

Parliament, is a tack destructive of the constitution, as taking away
legislative power of the Lords and of the Crown, 491 ; the Commons
decline answering the reasons of the Lords, who withdraw their Amend-
ments, 490. 494.

privateer bill. Lords amendments disagreed to, 130; Lords, by an amend-
ment, propose that the dome of St. Paul's be covered with lead instead of

copper (a. d. 1708); Commons disagree, as being an application of money
granted by themselves, 132; smuggling bill (a. d. 1719) Lords amend-
ments disagreed to, 133; East India trade bill, 133; an estate-bill from

the Lords, for payment of a debt to the Crown, rejected, 134.

(B.) Ill Public Accounts (B.) Bill on this subject originating v*ath the Lords (a. d.

1 552) is dropped in the Ho. Commons, and a new bill brought in, 110, ill.

Lords amendments, as to accounts in a ship-money bill disagreed to (a. d.

1677) 121' 122; v4'p/j. 427-433. The Lords allow that when an account
is ordered by the same bill which gives the supply, it is in the province of

the Commons ; otherwise, if the account be ordered with a view to the

detection of misdemeanor, 428; this denied, because, although the Lords
in their legislative capacity have a right to call for any account, they
cannot interfere at all in their judicial capacity, unless the offender is

impeached by the Commons ; Act of 21° James I, was of the latter kind,

as by it Members of either House may be imprisoned by the respective

Houses, 429; that an account shewing good management of one grant,

may encourage the Commons to make another grant, and therefore the
examination appertains to the Commons only, 430;—the amendments of
the Lords negatived upon division, 432.

the Lords add commissioners of public accounts, as an amendment in a bill

from the Commons, (a. d. 1691) who disagree to it, and conferences are held,

125. App. 467-485. The Commons argue, that the commissioners were
appointed by a former bill, and have made some progress, 468 ; that the

examination of public accounts is the proper work of the Ho. Com-
mons, and therefore they have the nomination of commissioners, 469 ; that

the Lords have no right to name a commoner, nor to assign any salary

whatever, 469.—The Lords answer, that they have heretofore agreed to

the appointment of commissioners, not Members of the Ho. Commons,
471; and they deny the positions of the Commons, 472; who reply,

that additional commissioners must create delay ; and give instance

of commissioners not Members making no progress, 475 ; that the

bill appoints persons to do what during the session is the business of
the Commons (476) the result of examination enabling them to supply
further grants, if necessary; to apply redundancy; or to ground impeach-
ment, 477-484; the Lords have many privileges, the Commons only that

of giving money, which therefore they are extremely jealous of; and the

naming of commissioners is a necessary dependance on that right, that they

may be enabled to judge of the particular necessities of the Crown, 477.
As to the exclusive right of the Commons in giving public aids ; they were
anciently given by indenture, to vchich conditions were sometimes annexed,

478; that the Lords are omitted in the granting, and only parties to the

enacting
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enacting clause of a bill of supply ; that although the account when settled

and stated, was by IQ" Charles II, to be laid before the King and the

Lords, this was voluntary in the Commons, who denied it, 31° Ch. II,

when claimed as of right, 479.—The Lords reply, that the non-attendance

of the commissioners is very inconvenient ; that they were not Members
of the Ho. Commons, 19° Ch. II; that to take accounts, is not to

dispose of the revenue, 480 ; the Lords, in 12° and 31° Ch. II, appointed

commissioners of accounts ; and in another Act Peers were appointed, and
afterwards a commissioner with a salary added by the Lords, 481 ;—Public

accounts ought to be within the cognizance of the Lords, who may direct

prosecution in the Exchequer, 482.—The Commons reply, that the pre-

cedents of the appointment of commissioners by the Lords is of no force,

because the Commons then consented to it ; that the Lords have no right

to burthen any Commoner with the office of commissioner, 483 ; and in

fine, the Commons disagree to the amendment of the Lords, 485.

Lords desire attendance of the commissioners of public accounts. Members of

the Ho. Commons (A. D. 1702) refusal, and conferences, 131 ; ^Ipp- 495-

—

514 ; the Lords committees on public accounts having desired the commis-
sioners to attend (498) and they not attending, a message is sent to the Ho.

Commons (500) and Lord Halifax exculpated by a resolution, 502, 503; the

Commons refuse compliance, and repeat their former objections to the inter-

ference of the Lords in matters of public accounts ; they also blame the

Lords for acquitting Lord Halifax extra-judicially, 505.—Resolution of the

Lords, that they have a right to take cognizance originally of public ac-

counts, 507 ; and that they are justified by evidence in their proceedings

regarding Lord Halifax, 508.—The Commons deny any utility in such

cognizance, and affirm that the conduct of the Lords regarding Lord Halifax

is unparliamentary ; as is the delivery of a resolution mstead of reasons at

a conference, 509.—The Lords allow that Lord Halifax may still be pro-

secuted, and that their resolution in his favour was occasioned by a resolu-

tion of the Ho. Commons reflecting on a Peer, 511.^—The Commons
reply, that such their resolution was unavoidable in performance of their

duty as the grand inquest of the nation, 512 ; report of these conferences

printed by the Commons (514) the Lords having printed their previous

resolution, 503.

pubhc accounts bill (a. d. 1703) Lords amendments disagreed to, 131 ; App.

515-519; conferences at which the Commons repeat their former argu-

ments, as to their exclusive privilege in matters of public account, 516; and

moreover that the mutiny bill in which the amendment is proposed, is a

bill of supply, 518.

In Bills which lay any burthen upon the people directly (C);—Westminster paving r{^\

bill originating with the Lords is laid aside (a. u". i G6 1 ) and the Lords informed

of the reason, 1 15, 116; the Commons sending up a bill of like nature, a

proviso is added by the Lords, and after messages between the Houses, the

bill drops, 116, 117; fen-lands bill originating with the Lords, is deemed

a breach of privilege as taxing the people, and naming Commoners as

commissioners, 117; Lords amendments to highway bill disagreed to

(a. d. 1662) as laying a charge on the people ; the Lords yield, but assert

their right generally, 117, 118; paving bill originating with the Lords is

laid aside (a. d. 1664) 119; Lords amendments to a turnpike bill disagreed

to, 132 ; the Lords having proposed to shorten the duration of tolls in the

Eddistone
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Eddistone light-house bill, the Commons disagree, 133; a turnpike-road

bill amended by the Lords ; conference, and prorogation of parliament,

134-
herring-fishery bill (a. d. 1750) amendments of the Lords agreed to, as being
agreeable to the intention of the Commons, 137.

Lords amendments to militia bill (a. d. 1757) disagreed to, 139; in this case
the Lords amendments were referred to a committee ; as afterwards in the
militia bills of 1802 ; the volunteer bill of 1804; and the local militia bill

of i8ia, 139 n.

Lords amendments to a turnpike bill (a. d. 1 759) disagreed to, 139, 140

;

alteration in the description of the commissioners, not permitted, 141 ; so

a clause as to carrying coals, 141.

corn-bounty bill, as amended by the Lords, rejected, 141 ; Gloucester gaol

bill, amendment of the Lwds agreed to, and special entry, 142; so false

measures bill, and Scotish commissary-court bill, 142.

St. James's paving bill, as amended by the Lords in the number of the com-
mittee, rejected, 142; Horsham gaol bill from the Lords is laid aside,

145; Lords amendments to Warwick gaol bill, disagreed to, 145, 146;
amendments to turnpike bills as to trust-monies, agreed to, 146 8c it.

(D.) //( Bills which lay any burthen upon the people, indirectly (D.) ;—church-rate and
tithe bill originating in the Ho. Lords is rejected, 121 ; and see 136
& n ; but bills for churches and chapels not built or maintained by a
rate, or respecting tithes or mortuaries, may originate with the Lords, 137 n,

154 n.

fees of office, as laying a burthen on the subject, not to originate in

the Ho. Lords, 126; reasons, 126 «; Lords amendments to Colchester

workhouse bill disagreed to, as altering the poor-rate laws, 128; amend-
ments to Blackwell Hall bill disagreed to, 1 28.

the Lords amendment to bankruptcy bill (a. d. 1732) appointing an office-

keeper with a fee, is disagreed to, but afterwards yielded, 134, 135; bill

from the Lords containing a fee to the clerk of the peace (a. d. 1742) is

laid aside, the Speaker relying on Lord Coke's opinion, that a fee is in the

nature of talliage, 135 ?;.

smugglers indemnity bill (a. n. 1736) as amended by the Lords, agreed to,

136; vagabonds bill (a. d. 1743) Lords amendments disagreed to, as

touching county rates, 136; Greenwich Hospital bill (a. d. 1746) Lords
amendments as to prize money, not agreed to, 136; Wolverhampton
chapel bill from the Lords (a. d. 1746) laid aside, 136; and Fincham rec-

tory bill (A. D. 1743) 136?;; Pusey Rectory bill (a. d. 1752) Paddington
Church bill (a. d. 1793) Nottingham Church bill, &c. 137 n.

suppression of thefts bill (a. d. 1752) Lords amendments disagreed to, 138;
Lord Ashburnham's estate bill, from the Lords, laid aside as affecting

Crown lands, 138 & « ; so the Sierra Leone bill, vesting lands in the Crown
(A. D. 1807) and Crown lands bill (a. d. 1812) laid aside, 138 n. 139/1.
Crown-debt bill (a. d. 1587) not suffered to originate in the Ho.
Lords, 150, 151.

feoffees lands bill from the Lords, laid aside, as consequentially affecting the
poor's rate, 140 ; other instances, I40 «. Amendment to Hull lighting bill,

disagreed to as affecting the settlement of the poor, 140.
American trade bill (A. D. 1783) Lords amendments put off, 142 ; commer-
cial intercourse with Ireland, resolutions as amended by the Lords put off,

(A. ». 1785)
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(.\. D. 1785) and other resolutions substituted, 142, 143; national debt bill

(a. d. 1786) the Lords desiring information concerning public income and
e.Kpenditure, it is refused, and they pass the bill, 143 &, «.

felony-prevention bill from the Lords (a. d. 1791) laid aside as distributing
rewards, 146 & n ; West Indies trade bill (a. d. 1806) from the Lords, laid

aside, 146.

parish boundaries must not be altered by the Lords, as being taxable
limits, 155 u. Crown-debts or Crown-lands bills, cannot originate with
the Lords, 138, 139 h. 151. Commissioners, or committee for managing
rates, cannot be altered by the Lords,. 14a. 154 & n.

In pecuniary penalties (^.)\—Lords interfere in tlie penalty clauses of the con- (E.)
venticle bill (a. d. 1670) 119; Lords amendments to burying in woollen
bill (A. D. 1G78) disagreed to, 122; penalty clause amended by the Lords
(a. d. 1(178) without objection taken as to breach of privilege, 123; Lords
insert a penalty clause (a. d. 1690); the "Commons disagree, and Par-
liament is prorogued, 125;—-Lords amendment with regard to a penalty in

mutiny-bill (A. D. 1691) disagreed to (125) and the exclusive right of the
Commons asserted, 125«; resolution of the Lords against it, 127; a pe-
nalty being inserted in the calico-bill by the Lords (a. d. 1696) the Com-
mons disagree, and conferences are held, 127, 128; but the Commons
refuse to debate upon it, 128 n. Lords amendments to occasional con-
formity bill (a. d. 1702) disagreed to, and argued at conferences, 130, 131

;

Lords committees appointed, and report (8 January 1702) upon the subject

of pecuniary penalties, 130 n.

union with Scotland (a. d. 1704) Bill from the Lords laid aside as containing
* money penalties, 132. In the pawnbroker's bill (a. d. 1791) and Irish

seditious meeting bill (a. d. 1814) the duration of the bills, though con-
taining penalties (only consequential) altered by the Lords, 133 n. The
Lords having amended a penalty clause in the bribery-bill (a. d. 1729) the
Commons agree rather than lose the bill, 134 ; observations upon this, 134 n.

cattle-dealing bill, from the Lords, consequentially affecting a penalty in a
former Act, laid aside, 140. Fish-preservation bill, Lords amendments,
imposing a penalty, not taken into consideration, 141.

game-preservation bill amended by the Lords in a penalty clause, and
rejected, 142. Sheffield small debts bill (a. d. 1808) amended by the
Lords, adding a commissioner, who consequentially might impose penalties,

and disagreed to, 146, 147; Roman catholic penalties relief bill (a. d.

1813) from the Lords, laid aside, 147.

. When the Commons mean to object to any amendment, as affecting their

privileges, they usually inform the Lords, " that they decline offering

further'reasons," 132. 134. 136. 138, 139.

facts, grounds, or evidence, upon which the Commons have proceeded, asked

by the Lords; in what cases given or refused, 143 «, 144 «; instance in

the Scottish forfeited-estates bill, 526, 527.

Lords amendments referred to a committee, 139 n. 154 n.

when the amendments of the Lords appear to be in breach of the privileges

of the Commons, the bill should not be rejected, but the amendments
disagreed to, or put off, 141 n.

when a private bill drops from breach of privilege, no new petition for a new
bill is requisite, 145 //.

Vol. III. 4B Jenkins,
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Jenkins, Sir Leoline, refuses to carry a message to the Lords, but is compelled to

go, 28 ; his character, 28 w.

Journal of the Commons, entry respited, 23. 441 ; never searched by the Lords,

who have recourse to the printed votes, and even complain of them, 33 & »

;

mioht the Lords inspect the Journals ? (34) which turns upon the disputed
opinion, that the House is a Court of Record, 35.

said to have been ordered to be kept on parchment, 37 ; special entries as

to interference of the Lords in matters of supply, 114. 117.

single instance of the speech of the Speaker to the throne, at the end of the

session (a. d. 1745) entered, 164 n; but such speeches, if in the course of

the session, are usually entered, 164.

Journal of the House of Lords, searched by a committee of the House of Com-
mons, (62. 403) usually to learn formally the fate of a bill, that a new bill

may be brought in, 32 ;
protests have been reported, and debated, 32 n ; nor

is the search limited to matter originating with the House of Commons,

33 5 upon the report of such a committee, a motion reprobating the conduct

of the Lords, has been made, but negatived, 32 11.

a public record, which every one may resort to, 33 ; kept on rolls of parch-

ment (a. p. 1621) 37 ; Commons avoiding to hear the reasons of the Lords

(a. d. 1699) they are entered in the Journal, 129 & n.

J?/<^ges salaries, how augmented, 194 n, 195 ?(, 196 h.

Jurisdiction of the Commons, in election cases, 80. 83. See Ashby and White's
case.

of the Lords, disputed, when a Member of the House of Commons was one
of the parties (a. d. 1675) 20; appellant jurisdiction now unquestionably

established, 82; but formerly disputed, 20. 58. 75. 77; denied by the

Commons, 78, 79. Prorogations in consequence of this dispute between
the Houses, 78, 79.

original jurisdiction exercised (a. d. 1667 &. 1668) 75; successfully opposed by
the Commons, and all proceedings in this dispute between the Houses erased

from the Journal, 76. See Skinuer'& case ; infra. Lords endeavour to

revive original jurisdiction (a. d. 1703) 62. 82 n.

imputations on, 324, 325 ; said to be formerly influenced by dinners and
ladies, 82 «.

Jurymen, must disclose evidence to Parliament, 36 n.

KING, admonishes the Commons of an irregularity, 47 ; thanks them for their

grants or subsidies (a. d. 1453. 1463) 105.

interferes to accommodate a dispute between the two Houses, 76.

See Civil List, Household, Petition, Pardon, Crown.

Knights fees, and other such services, how lessened to insignificance, 96 n.

Ladies, supposed to influence the House of Lords in their judicature, 82 n.

Land tax, 13° Hen. IV. (a. d. 1411) 98; land-tax bills (a. d. 1689, 90, 91) "some
small" amendments of the Lords agreed to, 125 ; Lords amendment as to
rating themselves, and appointing a collector (a. d. 1692) disagreed to,

125, 126 ; reasons of the Commons, 126 n; small amendments (a. d. 1693)
agreed to, 126.

Members ordered to bring lists of commissioners (a. d. 1676) 187.
instnictions to the committee on the bill to receive clausesforrelief or exone-
ration, 189, 190, 192 ; with or without previous reference to a committee
to state facts, 189 n. 216.

Legacy,
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Legacy, not recoverable at common law, 253.

Leif, Mr. clerk-assistant and deputy-clerk of the House, (a. d. 1768-1814) 185 n.

Lisbon, message in the case of the earthquake (a. d. 1755) referred to Co. Supply,
194 n.

Loan not to be advanced to the Crown upon parliamentary revenue (a. d. 1680)
such advances to be repaid with interest (a. d. 1693) 89.

subscription, time enlarged in Co. of the whole House, 192 & n.

Loan Bill, Grenada (a. d. 1795) East India Company (a. d. 1810) originated in a
Committee of the whole House ; otherwise (a. d. 1773) 195 n.

Local militia bill (a. d. 1812) Lords amendments referred to a committee, 139 n.

Lord of Parliament received with the same ceremony as a Peer of the Realm, 63 n.

Lords, House of, cannot summon Member of the House of Commons ; and must
express the cause and purpose of requesting his attendance ; and the House
do not give him leave to go till he consents to go, 2 1

.

doubt whether to permit their Members to attend the House of Commons,
especially if to answer accusation, 7 & /; ; but have always given leave, 7-9.

desire conference concerning a bill in possession of the Commons, who object

to the demand (a. d. 1575) 46 ; inquire whether a cause is depending in

the Commons, 51, 52; complain in the next Parliament of a breach of

privilege by two Members of the Commons, 54, 55 ; refuse to notice

words spoken in the Commons against Lord Peterborough, 5.5 « ; object

to an assumption of criminal jurisdiction by the Conniions, but come to

a similar resolution with theirs, 56 ; resolve, that no Lord ought to be
punished by the Crown, on mere representation of the Commons, 61 w;

complain of the dismissal from office ofthe Bishop of Worcester on address

of the Commons, 61 n ; exculpate Lord Halifax by a resolution, 61.

endeavour to release their suitors committed by the Commons in a dispute

concerning the jurisdiction of the Lords, 78, 79 n; rightful jurisdiction of

the Lords in appeals in equity, 82. See Par/iameiit.

interfere in matters of supply. See Ltterfereme of Lords, Siipplj/.

messages from, desiring attendance of Members of the House of Commons,
10-21. See Messages. Form of Messages betvveen the Lords and Com-
mons, 22-31. See Message and Messengers.

journals, searched by a committee of the House of Commons, 32-37. See
Jnnrna/s.

Louis XIV. his uneasiness at imposing a heavy tax, how remedied, 92 n.

Mace, when Lords are admitted into the House of Commons, 3, 5, 6, 53 w.

Magna C/iarta quoted, as prohibiting taxation without the consent of Parliament,

93, 94 ti. See Parliament, Taxation.

Maltote, an exaction, or undue tax, 415 «.

Master in Chancery reprimanded for non-attendance, 26 /;.

Maynard, Serjeant, his argument against the original jurisdiction of the Lords,

entered in the Journal, 76 n.

Members of either House have leave to be examined by the other House, 8, 9, 10.

Members of the House of Commons desired to attend the Lords, 10-21 ; objec-

tion to their being summoned, 12. 20 ; cause or purpose must be specified,

13- 15- 17- 19; permitted to attend the Lords as coimsel, 11 ;
to be

examined at a Committee, not at the bar, 13; ordered to attend and be

examined at a criminal trial, 16. 21 n\ unless it be upon an impeachment,

when leave must be asked, 21 n.

4 B 2 modern
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Members—continued.

modern practice as to the attendance of Members in the House of Lords, rg,

20,21; are examined upon private bills without message sent or leave

asked, 21 n; not to answer a petition in the Lords House, 54.

Messages from the Crown for grants or sums of money, referred to a previous

Committee of the whole House, and then to the Committee of Supply,

i6g & n.

to the Committee of Supply without such previous reference, 171 Sc «.

to a Committee of the whole House, and not afterwards to the Committee

of Supply, 172 & II, 175 & ". message for relief to Lisbon (a. d. 1755)
Portugal (a. d. 1811) Russia (a. d. 1812) referred to Co. Supply, 195 n.

See Siipph/.

to the Lords, concerning a book published by a bishop, 47 ; concerning a

conversation of Lord Suffolk, 53.

from the Lords, by one messenger, 23; mistake in message rectified, 23;

a stated time for receiving messages convenient, 31 11.

from the Lords, desiring attendance of Members of the House of Commons,
1 0-2 1

.

can only be received in either House when the Speaker in the chair, 19; if

not instantly to be complied with, the messengers are told that answer will

be sent, 22. 29.

form of carrying a message to the Lords, (a. d. 1620) 23.

Messengers of the Lords must wait for an answer, 22 ; should be two messengers
from the Lords, 29; one messenger sent, 23; unusual messengers, 23;
not to be saluted by Members, nor too readily by the Speaker, 31 n.

not called in, 25 ; Speaker does not report message, 27. See Debate.

eight Members of the Ho. Commons sent with every message to the Lords,

24/7. 27 ; a great number sometimes follow their messenger, 28 ; Member
objects to going as messenger, but is forced to go, 28.

Mezeray, his admiration of the English constitution, 91 n.

Militia Bills (a. d. 1757, 1802) Lords amendments referred to a Committee,

139 8c n ;
—-militia estimates, 196 & n.

Ministers of the Upper House, i. e. assistants and attendants of the House of
Peers, 2 n.

Molesiuorth, Lord, his Denmark and Franco Gallia referred to, 91 n.

Money Bill, with a preamble concerning the causes of the rebellion of a. d. 1715,

63 ; the Lords pass the bill, but with a solemn declaration against such a
proceeding in future, 64.

clerical error in money-bill corrected privately (a. d. 1674) 121 /*. See bills

of Supply.

More, Sir Thomas, reproves Cardinal Wolsey for coming into the House of Com-
mons, 1,2; their conversation afterwards, 2 11.

Mutiny Act, does it include the House of Commons in the term court ofjustice ?

35". 36 «•

Mutiny bill, penalty clause disagreed to, and general principle of the exclusive
right of the Commons, as to pecuniary mulcts, asserted, 1 25 & n.

National debt, committee thereupon (a. d. 1727) and representation to the
King, 188.

Navy services voted separately, but the amount appropriated in one sum, 209,210.
See Supply. Appropriation.

Nelson, Lord, grant to (a. d. 1806); Lord Wellington (a. d. 1812) Mr. Perceval's
family (a. d. 1812) voted in a committee of the whole House with the

particular
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yekon—continued.

particular limitations; referred to another committee, and the sums m
gross granted, 195 >i.

No«es, a tax of one ninth part, 413 «.
n v-e j i.

Norton, Sir Fletcher, Speaker, his speech to the Throne (a. d. 1777) justified by a

vote, 165.

Oath, expedient proposed, but not adopted, for examination upon oath, by a joint

committee, 43, 44 m.
. 1 • . • /

Occasional conformity bill. Lords amendments of pecuniary penalties therein (a. u.

1702) disagreed to, and dispute between the two Houses, (130, 131) gives

rise to a discussion on the principles of toleration, 223 n.

attempt to tack it to land-tax bill (a. d. 1704) negatived upon division, 220;

motives of the Tories for pressing it, 223, 224.

Officer of the House of Lords, complained of to that House, 57.

Onslow, Mr. led into mistake by the Clerk of the House, 1 89 n.

Orders m council, doubt whether bill enforcing them by a duty (a. d. 1808) was a .

bill of regulation or a tax-bill, 199 «; on occasion of a petition against it,

determined to be a tax-bill; but a subsequent petition against the trade

reoulations contained in it, was received, and counsel ordered, 200 n.

Original furisdiction, exercised by the Lords, 62. 75; bill to prohibit it, rejected

by the Lords, 383 n. See Jurisdiction. Skinner s case.

Pfl/wer, Mr. 195 H. 203 n. See ^<frfress. Appropriation.

Pardon hm. is first signed by the King; sent to the Lords and has but one reading

in each House", 69; clause added to a pardon-bi 1 drawn in the Kings

presence, 70 n ; ancient form of words in the Royal Assent to a pardon-biU

;

and ceremonial in the two Houses, 70 n.

Parish boundaries, not to be altered by the Lords, 155 «•

PA RLIJMENT, called Commune Concilium Regni in Magna Charta, 93, who to

be summoned to it; 40 days notice to be given, and cause of summons to be

exnlained 93,94; after the smaller landholders were represented by county

SSrs ??;?7 freeholder voted till 8« Hen. VI, (a. d. MSo) when he

riot and confusion of such elections rendered necessary the Act which

hmits the elective franchise to freeholders of 40 slnlhngs per annum, now

equal to 20/. 94 ", 95 "• 1

Houses of. intercourse with each other by message, 19. 22, 23. 31 ;
by con-

ference ''4W.46; they formerly consulted together, 407; mutual complaints

against' Membei's of either House, 49- 53, 54- 55; contradictory orders

concerning a person in custody, 59, 60.
r , <i „„ ^n,,\

perfect equality of both Houses, and independence of each other; com-

plaints to be made to the House where the oifence is committed ;
confusion

which has sometimes arisen from not observing this rule, 67.

generally speaking, either House may originate a bill ;
but the Lords claim

^
to orio-nate bills ?or restitution of honours, or of blood ;

the Commons, ^11

bills Sf supply, 68. 69; reasonable that bills affecting either House should

originate m. that House, 69 ; instances of this, 69 n; instances to the con-

oiIriL^e reminds the other of bills requiring despatch 71; complains to

the other of oflence or breach of privilege committed by any Membei o

that House (71) except that the Commons do not acquaint the Lords ol

interference of Peers in elections, that rot being recognized by the House

of Lords as an offence, 72.
complaints
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Parliamenl—continued.

complaints of words spoken in the other House (49. 55) seldom or never

effectual, from the difficulty of fixing the intention and meaning of the

words, 73.

neither House should interfere with each other's privileges or jurisdiction,

81; the Lords have rightfully exercised appellant jurisdiction inequity,

and the Commons have successfully withstood their attempts at original

jurisdiction, 82.

the Commons exclusively grant money to the Crown, impose taxes on the

subject, and judge of their own privileges and elections, 83; altercations

between the two Houses not honourable to Parliament, 83.

Parliamentary history, character of that compilation, P. IV. referred to for amount
of ancient taxation, 91 ;

quoted, 102?/. 110 «.

Paving bill from the Lords, laid aside as taxing the people (a. d. 1661) and mes-
sage to that effect, 115, 116; and when the Commons send up a bill of a

like nature, and the Lords add a proviso, furtlier messages between the

Houses take place, and the bill drops, 116.

originating with the Lords, is therefore laid aside by the Commons, 115. 119.

Peer, message of inquiiy addressed to a Peer in the form of a summons (a. d.

1625) by mistake, 53.
summoned by virtue of an act of Parliament, 53 ; examined by a committee
in the Ho. Commons, 5, 6, 7 & n.

votes at an election, as being a freeholder, 72.

attended by a Committee of the House of Commons, for various purposes of
information, inquiry, procuring evidence, giving thanks, &c. 84, 85 &. «.

Peers, or Lords of Parliament, whether to be assessed by the Commons, 114H,
11.5-

admitted into the House ofCommons, 1-9, to address the House on the sub-
ject of subsidy, 2,3. Ill, in their own defence, 3.5,6; to give evidence
before the House or before a Committee of the whole House, 2, 6 ; on their

own private affairs, 2,3; to thank the House, 4; to give information, 4 ;

may be desired to attend, 8, 9. 86.

Pemberton, Serjeant, taken into custody by Speaker Seymour, in Westminster
Hall, 79 n.

Penalty pecuniary, amendment of the Lords in a penalty clause agreed to (a. d.

1670) 119; instances of such amendments without objection as the point
of privilege (a. d. 1678) 122, 123.

Lords amendments to penalty clause disagreed to, and after several con-
ferences. Parliament prorogued, 1 25 ; Lords having altered the application

of a pecuniary penalty (125) exclusive right of the Commons as to imposing
pecuniary mulcts, asserted, 125 «; different opinion of the Lords strongly
expressed, 127.

penalty being inserted in the calico-bill (a. d. 1696) by the Lords, the Com-
mons disagree, and the Lords assert their right at a conference, but the
Commons refuse to debate upon it, 127, 128 St n.

Lords having amended occasional conformity bill, as to penalties, the Com-
mons disagree, and conferences are held, 130, 131 . On this occasion a com-
mittee of the Ho. Lords is appointed to search for precedents, and they make
along Report 8th January 1702, 130 «. See Interference oi the Lords.

a clause offered at 3d reading of a bill of supply, negatived, 167; agreed to,

169.171,172.
penalty
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Peiuilli/—continued.

—— penalty having been irregularly inserted on the report, is struck out at the

3d reading, 17-2 Sew.

imposed irregularly in order to mitigate punishment in a game-law, 1 72, 1 73 «.

ought not to be imposed but in a Committee of the whole House, 181 ; but

has occasionally been inserted in the bill by the Speaker, (a. d. 1714, 1745,

1759) on the report, i8-2.

Perceval, Mr. grant to his family (A. d. 1812) 195 n.

PETITIONS, on matters of supply, 226-243.
for public money must be recommended by the Crown, 168. 194; or the

Speaker declines putting the question, i68«; not being received, an ad-

dress to the same effect is proposed, but withdrawn, 195 «; if received, the

petition ought to be referred to a Select Committee to ascertain the truth

of the facts stated, 216.

private petitions for aid must not prescribe mode of relief, 241. 226.

the number of petitions claiming relief (a. d. 170,5) rendered necessary an
order that none should be received not recommended by the Crown;
afterwards (a. d. 1713) made a standing order, 242. 227; such recom-
mendation is signified before question put for receiving the petition,

242; sometimes has been signified improperly through the humanity of

the Chancellor of the Exchequer, he expressing his disapprobation at the

same time, 243; Mr. Palmer's case of this kind, 243 ii; further proceed-

ings therein must be by committee of the whole House, 227; to petitions

for release or composition of Crown-debts, an official certificate must be
annexed, 227, 228.

against a tax-bill depending for the service of the current year cannot be
received, 233. 241 ; and the Ho. Lords have adopted the same rule, 241 n;

reason of this, 235 w. 236,—attempt to compel the House to desist from

a tax (a. d. 1696) the woollen-trade tax; receipt-stamps (a. d. 1783) wine-

duties (a. d. 1795) 241 M.

the silk weavers who petitioned the Ho. Lords (a. d. 1689) against the woollen

bill, were admonished at the bar, and an address ordered for the guards to

disperse the mob, 239 h; so again (a. d. 1696) 240 «,

against the excise-bill (a. d. 1733) sufl'ered to lie on the table; counsel ne-

gatived, precedents produced, 229,; but of seventy-nine, only three

applicable, 234; viz. the case of the woollen-trade tax (a. d. 1696-7) and
other two instances in a. d. 1704, and a. d. 1711, 235; orders against

receiving such petitions were made in a. d. 1698, 1705, and 1713 (the last

a standing order) 235, 242.

on occasion of a petition against receipt-stamps (a. d. 1783) the Speaker

stated the practice of the House, the Lord Mayor producing a precedent

not applicable to the case, 231 n.

petition of newsmen against the stamp-duties bill (a. d. 1789) and (after

consideration of precedents) not received, 231 h, 232 «.

against the ])awnbrokers bill (a. d. 1783) received as being against the

regulation of the trade, not against the tax, 238 «; the two objects better

attained by two bills, 239;;; committee to search precedents as to receiv-

ing petitions, proposed, but negatived, 228, 229.

by the indulgence of the House, City petitions presented by the Sheriffs are

received without question, nor are the contents known to the House till

read upon motion afterwards, 237, 238 //. 228, 229; manner of the Sheriffs

presenting petitions from the Common Council; instance of refusal to

admit them (a. d. 1690) 237 & n : copy of such petitions previously sent

to
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Petitions—continued.

to the Speaker, 231 ?;; from the Livery in Common Hall have no such"

privilege, and are offered by a Member, 237/;; of Common Hall against

property-tax (a. d. 1815) not admitted to lie on the table, 233.

rule against receiving petitions does not extend to those which desire the

'

repeal of a tax imposed in a former session, 238.

against the application of a local tax, received, and counsel ordered, 188 «.

containing offensive matter, or language insulting to the House, are not

admitted to lie on the table; and every Member ought to know what the

petition contains which he presents, 240 u

to Parliament, received free of postage (54° G. III.) 66 «. [154 11.

for bill unnecessary, if similar bill has dropped from a point of form, 138.

Po// tax bills, Lords interfere, 113, 114; suffered to add a clause as to the manner
of rating themselves, 119. 122. 125; not suffered (a. d. 1689) and argument

of the Commons on that occasion, 124 &. «. ; also ^^yj. 451-460. See

Interference of the Lords.

amendment in the preamble by the Commons at 3d reading, 1 24.

Poor relief bill (a. d. 1551 ) originated in the Lords, 1 16 /;. 1 28 ;(. objection taken to

this, and said to be obviated by an alteration of the title, 110 & h ; Lords

amendments to Colchester workhouse bill disagreed to, on the general prin-

ciple of their not interfering in laying rates on the subject, 128.

Post Office bill (a. d. 1660) Lords leave out the franking clause, they not being-

included in it, 114-115 n. See Franking.

bill for settling the profits thereof on the D. of York, amended by the Lords,

118.

revenue consolidation bill, originates in the Ho. Lords (a. d. 1677) and is

passed without objection, 123, 124.

Poiclet, Lord William,—his teller's chest at the Exchequer having been robbed,

a bill for his relief passes the Commons, but is quashed in the Lords as

assuming judicature in the preamble, 65 & n.

Preamble of Bills of supply. Lords excluded, 88. 112. 124. But see 408, 409.
form of, 162.

Prerogative of the Crown, supported by the Commons against the Peers, 62. 80, 81

.

English freedom not an infringement upon it, 106.

Prince's lodgings (or Prince's chamber) near the House of Lords, 499.

P/(W/ng ordered by the Lords, in the dispute regarding Lord Halifax, 503; by
the Commons also, 514.

Privateer bill. Lords amendments disagreed to, 130.

Privilege, breach of, by a speech in the House of Lords, 49 ; interference of Peers
in elections, 60, 61. 63; and the conduct of returning officers, 80, 83.
See Ashby and White's case. Houses of Parliament.

of franking. See Franking.

Proceedings between the Lords and Commons, as to the rights and privileges of
either House, 46-83.

of the House, 34. See Votes.

Property tax and other war-taxes, how imposed, 199 n.

Prorogations, short (a. d. 1553) for the sake of introducing a new bill of supply,

ill. 150; other instances since, 150 «.

in consequence of disputes between the two Houses, 78, 79. 81.

Protests, reported from the journals of the Lords, debated in the House of Com-
mons, 32 H.

Proviso (463) or clause, 464; proviso proposed in place of Lords amendment, 437.

Pitb/i.c
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Public accounts. See Accounts public.

Public revenue. See Revenue public.

Pi/m, Mr. his able speech on taxation, 108 n; on supply, 398-400.

Quorum not proposed by the Lords to be altered, though number of commissioners
of army accounts to be increased, 517.

Raleigh, Carew (son of Sir Walter Raleigh) bill for his restitution in blood origi-

nates in the House of Commons (a. d. 1624) but exception is taken, and it

dropped in the House of Lords, 52 ; Charles I, having promised to secure
the forfeited Sherborne Estate to Lord Bristol, privately makes that a con-
dition of the Royal Assent to a similar bill, (a. d. 1628,) 67 n, 68 >i.

Rates and tolls, see Interference of the Lords.

Rebellion (a. d. 1715) address for account of losses and compensation to sufferers

therein, 187.

Record, Court of, whether the House of Commons is such? 35; arguments of
Mr. Onslow, 36 n.

Restitution of blood, 52 ; the King admonishes the Commons of their informality
in originating a bill of this kind (a. d. 1606) 47. See bills of Pardon.

Returning officers, how punishable for offences in elections? 255. 274. See
Ashby and White's case, supra.

Revenue, public,—when the land revenue and services due to the Crown was at any
time insufficient for the public service, aids were asked of the people in all

the countries of Europe, 91 ; the people of France lost the power of granting
their own money in the time of Ch. VII, {circ. a. d. 14,50) Spain in the
time of Ch. V, (circ. a. d. 1522) 93 «; uneasiness of Louis XIV, at impos-
ing a royal tenth on his subjects, 92 n.

the people of England have retained the power of taxing themselves ; they
obtained Magna Charta(A. d. 1215) statute against arbitrary tallage (a. d.

1306) 93-9.5; petition of right (a. d. 1628) bill of rights (a. d. 1689) 100.
See Taxation, Magna C/iarta, Benevolence, Tallage.

annual revenue and expenditure of the Crown (a. d. 1421) 9° Hen. V,
particular account, with observations, App. 393-397.

• courts of, i. e. in the exchequer of receipt, commission for examining
6» Ed. VI, 102 n.

Right, petition of (a. n. 16-28), bill of rights (a. d. 1689) 100 ; charters and acts
founded on petitions of right, 108 n.

Rolls of Acts of Parliament, not to be sent to the printer by the clerk of Parliaments,
but only copies, 57.

Rome, duration of the republic, compared with that of the English constitution,

93"-.
Royal Assent given to a bill (a. d. 164?) to which the commission for so doing-

was annexed, 159; the difficulty being solved by a remarkable expedient,
160 n.

Rot/al Family, messages regarding provision for them referred to different com-
mittees, 172.

Royal household, see Household-

Rules of the House in matters of supply, 166-186.

Schism, maintained by the Ho. Commons (a. d. 1702) to be a spiritual sin, 224 ».

Scufage, see Taxation.

Vol. III. 4 C Secrecy.
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Secrecy, bill for releasing from oath of, 17.

Secretary of State's office, complicated irregularity in clause of the post office bill

(a. D. 1784) making compensation to clerks in secretary of state's office;

the amount of their loss being unknown; no recommendation from the

Crown; and not having been referred to Committee of the whole House,
2l6« ; clause disagreed to upon the report, 217 n.

Selden, accused by Lord Suffolk of rasing a record, 53.

Serjeant at arms, 288; goes with the mace, and brings in Peers who are to be
admitted, 5, 6. 53 w; stands by them while speaking, 3. 5.

Seymour, Sir Edward, 202 11
;
personally takes Serjeant Pemberton into custody,

79 «•

Sheriff's, actions brought against a sheriff discontinued on complaint to the House
of Commons, 80 11.

of London present petitions from the Common Council, 237 &,«.

Shirley and Fogg's case, (May 1675) 58, 59. 77.

Silver coinage bill (a. d. 1695) Lords amendments disagreed to, 126; also (a. d.

1696) 127.

SKINNER'S Case, 75, 76; App. 368-392; Committee appointed to examine
precedents, 368; report, 369; Skinner committed to the Serjeant's custody.

Members of the House having been among the persons aggrieved by his

application to the Lords, 371 ; resolution, ' That the conduct of the Lords
' in taking cognizance of Skinner's petition, and of his right to an island
' therein mentioned, is not agreeable to law;' resolution delivered to the

Lords, 373 ; conference, 374 ; second conference, and resolution, that the

petition of the East India company to the House of Commons is not scan-

dalous, and the delivery and entertaining thereof no breach of the privileges

of the Lords, 375; who are requested to forbear proceeding in their judg-

ment, and to set at liberty the persons confined, 376.
Committee appointed, who report that the Lords had imposed a fine of

£. 300 on Sir Samuel Bernardiston, and committed him into custody for

petitioning the House of Commons, 377 ; but that the fine had been paid,

and Sir S. B. delivered out of custody; who being called in, stated that he

had not paid the fine, nor knew who paid it, 378; that as soon as the Ho.
Commons adjourned in May, the Lords committed him into custody, where
he lay till August, when he was released in a mysterious manner, 379.

—— bill ordered to settle the question of jurisdiction, 380; amendments made
and bill passed; substance ofthe bill, which is rejected on the first reading,

by the Lords, 383 & 11, 384 n.

bill upon the same subject, sent down from the Lords, negatived upon second

reading, 385.
conference desired as to the proceedings of the Lords, 386; in preparation

for which it is resolved. That petitions in case of grievance may be pre-

sented to the Ho. Commons, who may judge thereof, and that no other

court has a right to interfere; that the censure of Sir S. B. by the Lords is

contrary to the rights of the House, and the liberties of the Commons, 389

;

and it is to be argued. That the Commons always appointing a Committee
of grievances, no one was ever before censured for applying to them, 390;
that no suitor for justice in any court is punishable, much less the peti-

tioners of Parliament; that the Lords have no right to notice the proceed-

ings of the Commons, and in their own proceedings are limited by law, 391

;

propositions to the Lords to vacate their judgments, 392 ;
proceedings of

both Houses erased from the Journals by desire of the King, 76. 392 «.

Speaker,
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SPEAKER, examines Peers summoned under an Act of Parliament, 53 n.

ought to notice and censure personality and improper expressions, 74
;—alone

signs the book of Rates (a. d. 1660), 406.
grants of money to be communicated by the mouth of the Speaker, 149,
(see Indenipnity) who therefore presents all bills ^of supply for the Royal
Assent, 158-165; message that the subsidy bill (a. d. 1580) will be deli-

vered to the Speaker in the House of Lords; however it is sent down,
though this said by the Lords to be indifferent; but the Commons think
otherwise, 158.

directed what to say in presenting money bills, i6o & «, 161; blamed for

carrj'ing up a money bill (a. d. 1679) without directions, 161 n; message
ordered to remind the Lords to return wrought plate bill ; but it is returned
before delivery of message, 161 ; why deemed a bill of supply, 161 n.

settles which to be deemed a bill of supply, 162 ; delivers it at the bar of the
Ho. Lords, to the clerk; instance (a. d. 1540) 162 n.

if the sovereign is present^ the Speaker in presenting the bill makes a speech,
and if at the end of the session, recapitulates the chief objects which have
occupied the House, ife; occasionally he has digressed to pubHc affairs in

general, 163 «; anciently directions were given to the Speaker what to say,

his speech to the throne being then in the nature of a modern address,

164 «; but at present receiving no instructions, he may happen to deliver

sentiments opposite to the opinion of many members; instance of this in

the case of Sir Fletcher Norton (a. d. 1777) who was justified by a sub-

sequent vote of the House, 165; Speaker heard in his place on such an
occasion, 532.

speech of the Speaker (a. d. 1813) 528-530; motion as to the mention of

matter not agreed to by the House, 532; amendment inculpating the

Speaker not adopted, and main question negatived upon division. 533;
resolution justifying the conduct of the Speaker, 534.

declines putting the question upon a petition for public money not recom-
mended by the Crown, 1C8 ?; ; to give notice of the redemption of certain

public annuities, 192.

gives his casting vote against the Duke of Richmond's fortification plan,

204 n.

Speech, freedom of, capable of all its purposes, without personality, 74 w; writ of

error tried by the Lords asserting freedom of speech in the Commons, 274-
Speeches of the Speaker at the end of the session, not entered in the Journal, except

once (a. d. 1745) 1(13 h, and on occasion of a motion (a. d. 1813) 528-530.
Star chamber, prosecution of Mr. St. John, 99.
Stone medicine, petition of Mrs. Stephens, (a. d. 1739) referred without previous

committee, to Co. Supply, 191. 216; other petitions for money, (a. d. 1740,

1746) referred to a previous committee, 191.

Stools placed for persons of quality within the bar (a. d. 1604, 1628) 3.

Suhsidi/," ever moveth from the House of Commons" (so said a. d. 1609) 87, 112;

an ancient mode of taxation, 97.
Siihsidi/ bill (a. d. 1670) amendments of the Lords in their own favour, disagreed

to, 119.

presented by the Speaker (a. d. 1580. 1610) 158.

Sunday, House sits on Sunday to inquire into alledged Popish plot, 59 «.

VJ L'PPL 1, Resolution of 37 April 1 640, 1 1 2 ; resolution of 16 April 1671, 120;

resolution of 3d July 1G78, 440. 123. all claiming and asserting the right

of granting and appropriating grants of supply in the Commons exclusively,

87-109.

4 C 2 Lords
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Supply—continued

.

Lords complain of their being excluded from the preamble of bills of supply,

88; King thanks the Commons for grants and subsidies; early instances,

105. See Indeinpnitif of the Commons.

the form of Royal Assent to a bill of supply (a. d. 1553) temp Eliz. was the

same as at present, thanking the Commons, 105 n.

bills taxing the subject for the relief of the poor, 5° Eliz. and for the repair of

Dover haven, 31° Eliz. said to have originated in the Lords, 1167*.

bills of, presented for the Royal Assent by the Speaker, 158-165. See Royal
Assent. Speaker. Antiquity and importance of the custom

;
(See Iindeinp-

nity) and the preamble of such bills adapted to it ; as also the King's

Speech relative to matters of supply, 162 8c /(; the bill is privately returned

from the Ho. Lords for that purpose, 158 &, n. 161.

Commission for passing a bill of supply being annexed to it, a difficulty in

the Speaker's presenting it, 159, 160; how solved, 159 w, iGow; bills of

supply sent back by messengers (a. d. 1660, 1661) with the Lords agree-

ment, 160 ; bill of supply with blanks to be filled by the Lords, 115.

a duty increased upon the report of supply, a great irregularity, 167 & «;

clause offered, increasing the tax at 3d reading of a bill of supply ; but

negatived on previous question, 167; being against order (a. d. 1667) 179»
penalty clause offered at'«3d reading; negatived, 167; agreed to, 169. 171,

172; appropriation clause added on the report of the bill of supply, 169;
upon report of supply, resolution amended by appropriation of part of the

sum, 170.

motion for supply not to be ' presently' entered upon, but to be adjourned to a

future day; ordered (a. d. 1667) 166. 176. (This rule extended to all motions

by Sir Thomas More in his Utopia, and recommended in the Ho. Commons,
176 n.)—nor otherwise than in a Committee of the whole House, which is

most convenient for debate in matters of computation and account, 1 77 ;

and the House may agree or disagree, or re-commit on the report, 177;
doubt, whether an amendment upon the report of supply regarding the

pay of troops by America was irregular, 179 w.

clause of supply being offered upon report, is committed, reported, and added
immediately, 171 ; message notifying a debt due to the Empress Queen, is

immediately referred to Committee of Supply, but not immediately con-

sidered, 171 & «; two messages on the same day regarding provision for

the Royal Family, differently referred, 1 72 ; reason of the distinction, 172;*;

army estimates referred, partly voted, and afterwards referred again,

175&,;(.

if upon report of the Co. Supply, the grant seems not large enough, the reso-

lution is re-committed, 180; unfounded doubt (a. d. 1767) whether this can
be done with a view of increasing a tax, 180 «; it being the constant practice

to send back any report of a committee for re-consideration; instance in

Co. Supply and Co. Ways and Means, 181 w; but the House may lessen

the sum, 180, 181.

in questions of supply, the least sum and longest time to be first put, 166.183.

putting the question on the longest time has reference to the ancient mode of

granting subsidies within a certain time, 1 85 ; and the same principle is still

maintained, 185; this became a rule of the House (a. d. 1675) but had always
been the practice, 184; but if amendment proposed upon the report, the

form of proceedings does not admit of the application of the rule, 184 n.

—duties
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Siipphi—continued.

duties taken off in Co. Supply (a. 1.. 1714) » mistake, 187; as it ousht to

have been done in some other Committee, or by the House, 187 >i.

all sums are voted specifically for the several heads of service, and so appro-

priated, except the navy grants, which are appropriated m one sum, 209;

reason of the distinction, 210; there has been, however, an exception to this

practice; and the discharoe of the navy debt is always appropriated. 209 «.

See Appropriation. Wai/s and Means- Interference of the Lords. Re-

venue. Taxation. Petitions. Messages.

Suvvhi, Committee of, if designedly closed, cannot be opened again but on a new
' demand of money by the Crown, 168; instances, 168 «. message for

a special supply referred to previous Committee, though Committee of Sup-

ply sitting, 169; closed accidentally, is revived by special order, 170;

instances of irregularity in closing or not closing the Committee of Supply;

formerly it used to be closed with an expression of congratulation to the

House, 170 n; instances of messages from the Crown referred or. not re-

ferred to the Committee of Supply, 169 Sc h, 171 & w, 172 & //.

settles the quantum of Supply granted, 193; makes grants only for public

services; but cannot vote what has not been asked by the Crown, unless

instructed by the House so to do, 194; messages from the Crown referred,

195 w; money not wanted for the service of the year should rather be

granted in some other Committee of the whole House, 194 n.

not even militia estimates can be considered until recommended by the Crown,

196, the Co Supply being exclusively for the supply to be granted to His

Majesty, 196. ,11
the payment of an unfunded debt is first voted in the Co. Supply, and then

provided from the Co. Ways and Means, 198 ;
instances of erroneous pro-

ceeding (A. D. 1784, 1785) by instruction of the House to Co. Ways and

Means, omitting Co. Supply, 1 98 n.

Surplusage of any Grants, not to be misapplied, 89, 90.

Tack bills tacked to bills of supply, 218-225; instance in bill (a d. 1675) for

'

building twenty ships, 218 ; ^East India trade bill (a. d. 1698) 218 ;
protest

of the Lords against it, 219; andspeeches ofSirG. Downing, 218 «. 221 «.

standing order of the Ho. Lords (a. d. 1702) regarding tacks, 219 w; occa-

sional conformity bill, 220.223; appointment of commissioners to enquire

into Crown grants, attempted to be tacked to a money bill (a. d. 1712) but

not permitted, 220; limitation of the number of officers in the House of

Commons, proposed to be tacked to a money bill, but negatived, 220.

alledged as to the malt bill (a. d. 1807) and new bill ordered, 220; Irish

custom offices bill, tack alledged, 221 ; without foundation, 221,*; customs

duties bill (A. D. 1787) not a bill of supply, and therefore not within the

standing orderof (A. D. 1702,) 222 7/.

is irreo-ular, and inconvenient in the statute book, 221, 222 ;
and wheri with

a view to force the Ho. Lords or the Crown to pass a bill disagreeable to

either is unparliamentary and even unconstitutional, 222; reasoning of the

Lords against it, incontrovertible, 223; danger of the practice of tacking,

well expressed by the Lord Chancellor Finch, 224 n. 225 n; general obsei-

vation on tacking, that even a good end ought not to be aimed at by bad

means, 224. See Kicise, Commissioners of.
Talla-'e
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Tallage, Talliage, or Tallagium, 95. 135 h; called tallies, 93 n. See Taxation.

statute de Tallagio non concedendo, merely the renewal ofan ancient law, 108 ri.

Tallies, of pro, or of anticipation, 89 n. 522. See Anticipation.

Tax, to increase a tax, the Speaker in the chair, highly irregular, 179.

not for the service of the current year, how imposed, 1 99 & « ; whether

orders in council bill a tax bill ? 200 n.

Taxation, ancient, account of in the parliamentary history, 91

.

the people of England have successfully maintained the privilege of taxing

themselves, 91, 92 ; Magna Charta (a. d. 1215) provides that no arbitrary

aid (auxilium) from the boroughs, nor talliage (scutagium) from the land-

holders, shall be assessed but by the Common Council of the Realm, or

Parliament (Commune Concilium) to which the latter to be summoned at

not less than 40 days notice, 93 ; and the business confined to the express

cause of summons, 94; statute de Tallagio non concedendo (a. d. 1306) 95.

See Tallage. The Clergy, Nobility, and Commonalty, taxed themselves

each separately, during the reigns of the three Edwards (a. d. 1272-1377)

95, 96 ; and for some time after, 96 ; Hakewill and Madox referred to,

95 n. 96 n ; land-tax commences (a. d. 1411) benevolence (a. d. 1476) 98.

See Land-tax, Benevolence. Contributions (a. d. 1621) demanded, and loans

(a. d. 1625) 99 n. 100 n.

Tenths and Fifteenths, how imposed and levied, 97 11.

Thanks of the House to Peers, and congratulations, by a select committee, 85.

to Sir Heneage Finch, for reasons delivered at a conference, 426.

Tithes bill, may ori^ginate in the Ho. Lords, 137 " ; 154 «•

Tobacco warehouse rent, great doubt whether to be classed, as a supply, a penalty,

or a profit ; but finally referred to a committee of the whole House, 1 74 &. n.

Toleration, principles of, discussed between the two Houses, 223 n. 224 n.

Tolls, see Bill.

Tonnage and Poundage (or prisage) an ancient mode of taxation, now called the

customs, 97.
the Lords having amended a bill granting tonnage and poundage (a. d. 1553)

Parliament is prorogued, and a new bill brought in, 1 1 1 ; conference upon

bill (a. d. 1604) 112.

first granted for life 21° Ric. II. 418 ; how passed, 159. See Supply.

Tories, their views in the time of King William and Queen Anne, 223, 224.

Tmoer of London, Lieutenant of, a Member of the House refuses to release pri-

soners committed by the House ; thanked, 78 h.

Tr««>oroMs design, in 1661, described, 38,39 «.; corresponding societies in 1794,41.

Turnpike and highway bills, not to be amended by the Lords, 117, 118. 132. 134.

139, 140. But see 146 n.

Union, with Scotland, bill laid aside by the Commons (a. d. 1704) as containing

pecuniary penalties, 132,

Vellum and parchment duties bill, amended by the Lords ; Commons disagree, and

giving reasons at one conference, avoid a second, and the Lords enter their

intended reasons in their own Journal, 128, 129 «.

Voluntary contributions towards the public service, whether legal ? 101 h ; bill for

voluntai-y present to His Majesty, (a. d. 1661) left with two blanks to be

filled by the Lords, 115.

Volunteer bill (a- d. 1804) Lords amendments referred to a Committee, 139 «.

Votes. The printed votes of the House noticed by the Lords, 33 Sc «; 59. 143 /;. 304.

511 ; and thereupon the printing discontinued, (a. d. 1702) but soon re-

sumed, 34 ; they ought to be published, the proceedings of Parhament so

much att'ecting private property, 34.
Wases
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Wages of Members, levied upon the personals of burgesses, not upon corporation
property, 251.

WA YS and Means (for raising the supply) Committee of,

—

finds the mode of raising the supply already granted, 193. 196. and therefore

should not exceed that sum, 197; but a sum already in hand by other

means is not deemed part of tlie ways and means, till specifically voted,

197 «; instance in loan of March 1806, voted without taking account,
of war taxes in hand, 197/); and the property tax was voted for future

years before the supply of those years could possibly be granted, 197 11.

payment of an unfunded debt, provided for in the Co. Ways and Means,
198 «.

-—— taxes not applicable to the service of the current year may be imposed
either in the Co. Ways and Means, or in a Committee of the whole House,
199 & H ; so a stamp duty, for regulation of a trade, 173, 174 & ti.

instructed to take off taxes ; but erroneously, unless new duties for the ser-

vice of the current year are to be substituted, 200.

sum to make good deficiency of general fund voted (by mistake) in Co. Ways
and Means instead of Co. Supply, 188, 189; aggregate fund charged with
annuities not in the Co. Ways and Means, 189. See Supply.

Wellington, Lord, manner of effectuating grant (a. d. 1812) to him, 195 n.

Williams, Sir William, Speaker, having been heavily fined for his conduct as such,

a bill for his relief is brought into the House of Commons, ( a. d. 1695) and
is entertained by the Lords ; but no effectual bill ever passed, 68 n.

Wine licences bill, amended by the Ho. Lords (a. d. 1663) 118.

Wolsei/, Cardinal, comes into the House of Commons, 1 . ill & «.

Woollen raanufiicture tax proposed (a. d. 1696) but prevented by the number of

petitions against it, 235.

Words spoken in the other House of Parliament excepted to, 49. 55 ; ineffectually,

73 ;— at a conference, 60.

END OF THE THIRD VOLUME.

Luke Haiisiird fit Sous,
neur Liiicoln'^-Iiui Fields.
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